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Terminations Without Lawsuits: 
Smart Strategies for Risk-Free(ish?) 

Employee Separations

 Josh Leadford

 Adam Walker

The materials and information have been 
prepared for informational purposes only.  
This is not legal advice, nor intended to 
create or constitute a lawyer-client 
relationship. Before acting on the basis of 
any information or material, readers who 
have specific questions or problems 
should consult their lawyer.
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Roadmap 
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I. Setting the Stage
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Every Termination Is a Potential Lawsuit
The Reality 

 At-will ≠ arbitrary
 Legally at-will, just cause in 

practice
 You may have to testify
 Be prepared to explain your 

“very good reason”

Michigan Context 
 MDCR more active than 

ever
 WPA claims rising
 Union density = arbitration 

risk
 Misconduct vs. 

performance matters
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Before There’s Even A Problem
This is chess, not checkers. 
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Work rules define the 
playing field

Pre-employment terms 
matter
 Arbitration agreements, jury trial 

waivers, at-will acknowledgments

Signed handbook = your 
foundation

You are the company’s 
legal agent
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II. Bulletproof Documentation
Investigations and the paper trail
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Investigate 
every time

If it’s not 
written, it 

didn’t happen

Corroborate 
from multiple 

sources

Why Is It So Important to Get It Right? 
The Downside

 Being sued is a bad thing

 Decision paralysis is worse

 Inconsistency invites claims

The Business Value
 Consistency = retention + 

morale

 Staying out of court

 Not tolerating misconduct = 
good for the bottom line

 Most employees expect 
accountability
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Predictability protects everyone.  
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The Defendable Termination 
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Keep a jury on your shoulder when making the decision. 

Elements of Just Cause — Even in At-Will Employment

1 Reasonable rule or 
standard1

2 Clear notice to employee2

3 Proper investigation3

4 Substantial evidence4

5 Consistent treatment5

6 Appropriate consequence6

The Investigation: Leave No Stone 
Unturned
 Every for-cause termination needs one
 Not just harassment cases

 Who, what, where, when, why
 Don’t avoid questions because you 

fear the answer
 Investigate fairly — consider the 

employee’s version

10

The Golden Rule
Document only facts. 

No admissions. 

No opinions. 

No speculation. 
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Anatomy of a Defensible Investigation Report
Issue Policies Methodology Findings Analysis Recommendation

 Corroborate from multiple witnesses
 Weingarten rights — union rep 

presence
 Document admissions carefully
 HR should understand hearsay basics

 Don’t take claims at face value if 
they are based on something the 
employee heard.  DIG DEEPER!

Remember: 

If it’s not written
down, It didn’t
happen.

Real-World Example

Supplier Reward 
Point Misuse

 Personal 
items from 
company 
account

Vendor Fraud

 Lied to 
vendor after 
HR 
confiscation

Insubordination

 Defied two 
direct 
management 
directives
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Structured investigation → defensible termination

Result: Termination upheld at arbitration 
Investigation report became the exhibit package
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When Progressive Discipline Isn’t Required
Immediate Termination What You Still Need 

 Signed policy 
acknowledgments

 Training records on file
 The “honest belief” rule
 Risk-assess with counsel 

every time
 Disparate treatment / 

retaliation check
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 Theft 
 Dishonesty/Fraud
 Insubordination
 Violence/Threats

III. Executing the Separation 
Letters, Agreements, and The Meeting
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Termination 
letters

Separation 
agreements

The 
conversation
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Termination Letters
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Fo
r-C

au
se  Specific but concise 

 The “just enough” 
principle At

-W
ill  Less is more

 No state causes 
needed, in theory

Critical Things 
to Include:

Return of 
property

Reminder of 
confidentiality 
obligations

Reminder of 
post-
employment 
restrictions

MI: final pay 
timing, COBRA, 
unemployment 
notice

Separation Agreements

16

When to offer: assess risk; this is not about goodwill 

 OWBPA: 21/45-day + 7-day 
revocation

 Get it wrong = agreement 
is void

 Preserve EEOC/MDCR filing 
rights

 MI non-compete enforceability

 General release

 Adequate consideration

 Non-disparagement

 Confidentiality

 Restrictive covenants

Essential Provisions Compliance Traps
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The Termination Meeting: 
Clear, Efficient, and Respectful 
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Who’s In The Room
•HR + supervisor 

minimum
•Witness for 

documentation

What You Say
•Brief, direct, scripted
•Empathy without 

admissions

What You NEVER Say
•No apologies for 

decision
•No negotiation in the 

moment

After the Meeting
•Team communication
•Need-to-know only

IV. Retaliation & Disputes
Preventing Claims & 
Responding to Them
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The #1 add-on 
claim $20K vs. 

$150K+ 
Decision
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Lurking Behind Every Termination… 
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Whatever you do, watch out for retaliation. 

 MI Whistleblowers’ 
Protection Act: broad, 
low threshold

 Elliott-Larsen, Title VII & 
other civil rights laws

 Temporal proximity is a 
plaintiff’s best weapon

Be Prepared 
to Show: 

Job-related

Sensible

Honest

Consistent

Provable 

Or expect to be sued – and to pay. 

Proactive Defense & When Claims Land

 Document issues BEFORE 
protected activity

 Consistent treatment across 
the board 

 “Same actor” inference
 Independent justification 

test: 
 “Would we have done this 

anyway?”

 Don’t panic – investigation 
file = leverage

 Position statement = your 
first brief

 The cost equation: 
 $20K severance vs. $150K+ 

litigation

20

Before the Claim When It Lands

Remember, the investigation file becomes the exhibit package
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V. AI in the Termination Process
Tools, Not Replacements
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Efficiency + human judgment

What AI Does Well 
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Investigation reports Policy-mapped summaries

Witness exam outlines Structured direct/cross

Termination letters State-specific compliance

Separation agreements First drafts with key provisions

Policy mapping Conduct vs. handbook

Moreno report = real AI-assisted example
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What Stays Human

- The termination 
decision itself
- Credibility 
assessments
- Strategy: fight vs. 
settle
- The conversation 
itself

- First-draft tool, not 
decision-maker
- Attorney review = quality 
control
- Reduce mechanical 
hours, keep lawyers on 
judgment

Privilege — separate topic for 
another day. Once past 
privilege issue, these tools 
can do a lot.

Hu
m

an
 Ju

dg
em

en
t

Bottom
 Line
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Key Takeaways 
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1. Investigate before you terminate – every time1. Investigate before you terminate – every time

2. Document like you’re going to litigation or arbitration2. Document like you’re going to litigation or arbitration

3. Separation agreements are insurance3. Separation agreements are insurance

4. AI does the mechanical work; you make the decisions4. AI does the mechanical work; you make the decisions

5. Consistency beats perfection5. Consistency beats perfection
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Questions?
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