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Managing in a Union 
Environment vs. Managing in a 

Non-Union Environment

 Jeff Canfield

 Kelley Stoppels

The materials and information have been 
prepared for informational purposes only.  
This is not legal advice, nor intended to 
create or constitute a lawyer-client 
relationship. Before acting on the basis of 
any information or material, readers who 
have specific questions or problems 
should consult their lawyer.
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Union vs. Non-Union

3

There are significant 
differences in managing in a 
Union environment and 
managing in a Non-Union 
environment… but there are 
some commonalities

Every Manager Wants:

to understand the 
applicable legal rules

to reduce the risks 
associated with employee 
discipline and discharge 

an effective and engaged 
workforce

Managing In A  Union Environment vs. 
In A Non-Union Environment

Non-Union
 Managers in non-union 

environments can benefit 
from understanding the 
rules applicable to union 
environments
 Demonstrates the value of 

remaining union free
 Insight into the “due process” 

required in a union 
environment can improve non-
union discipline and discharge 

Union Environment
 Managers in union 

environments can benefit 
from understanding 
employee engagement 
“best practices” common in 
non-union contexts  
 Effective employee 

communication
 Front Line Supervisors as key 

engagement channels 
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Today
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Focus on a few key areas that can offer meaningful insights 
to all managers:

All employers are subject to 
the Act

The National Labor Relations 
Act and the NLRB

Applies to all employers, but 
particularly important for 
non-union employers to 
understand

“Protected Concerted Action”

Union employers must 
manage these issues; Non-
union employers can apply 
these principles to reduce 
risk

“Due process” issues in 
discipline and discharge – the 
“7 tests of just cause”

Important for union 
employers to get this right. 
Not applicable to non-union 
employers … for now

Weingarten Rights – the right to 
employee representatives in 
disciplinary meetings

The key for employers that 
want to remain non-union; 
but good practices for the 
union environment as well

Employee engagement

Union-Free WorkplaceUnionized WorkplaceTopic
Employees generally deal directly with 
management
• Broad unilateral decision-making authority

Union serves as exclusive bargaining 
representative
• Employer duty to bargain over changes to 

wages, hours and working conditions

Employee 
Representation

Set by employer policies Governed by collective bargaining agreementWages & Benefits

Generally governed by employer policies and at-
will principles

Typically subject to grievance and arbitration 
procedures
• “Just Cause” standard

Discipline and 
Discharge

Employer generally has greater flexibility to 
modify policies

Primarily set forth in a CBA
• Alleged violations subject to grievance 

procedure

Work Rules

Internal complaint procedures ….. Or Agency 
charges/litigation

Arbitration under the CBADispute Resolution

6

Unionized vs. Union-Free Workplaces
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Public Approval of Labor Unions is at a 
60-Year High

7

The Number of NLRB Union Elections has 
Generally Increased

8
Source: NLRB
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But Overall Union Representation Remains Low

9
Source: US Dept of Labor Statistics

The National Labor Relations 
Act and the NLRB
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Employee Rights Under Section 7 of the NLRA
ALL Employees have the right to:

Organize, form, join, or assist a labor union

Bargain collectively through representatives of their own choosing

Engage in concerted activities for mutual aid or protection

Discuss wages, hours, benefits, and working conditions with coworkers

Participate in lawful strikes and other protected activities (subject to contractual rules)

Refrain from union or other protected concerted activities

11

Key Employer Unfair Labor Practices Under 
Section 8(a) of the NLRA

12

Interfere with, 
restrain, or coerce 
employees in 
exercising Section 
7 rights

1
Discriminate 
because of union 
membership or 
protected 
concerted activity

2
Retaliate for filing 
NLRB charges or 
participating in 
proceedings

3
Refuse to bargain 
in good faith with 
the employees’ 
chosen 
representative
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National Labor Relations Board

 NLRB is a federal government agency appointed by the 
President
 James Murphy – January 2026 / Republican
 David Prouty – July 2021 / Democrat
 Scott Mayer – January 2026 / Republican
 James Macy – August 2026 / Republican

 Enforces the National Labor Relations Act by conducting 
union elections, investigating alleged unfair labor practices, 
conducting hearings / facilitating settlements

 Most employers experience the NLRB through Unfair Labor 
Practice (ULP) Charges

13

NLRB Charge Form

14

 NLRB Regional Offices 
investigate charges

 Charges can be filed by an 
individual or a union

 Charges can be filed 
against any employer, 
union or non-union
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Predictions: Trump NLRB
 Secret-ballot elections over card-check style recognition
 Stronger employer managerial rights
 More deference to workplace rules, civility policies, and 

confidentiality policies
 Narrower interpretations of protected concerted activity

15

What We’re Watching 
and Why It Matters
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What We’re Watching and Why It Matters

1. Cemex Construction 
Materials Pacific (2023)

Current rule: 
When a union demonstrates majority 

support and seeks recognition, the employer 
must either recognize the union or promptly 

petition for an election. If the employer 
commits certain unfair labor practices during 

the campaign, the Board can issue a 
bargaining order without a rerun election.

Expected change: 
A return toward the traditional election 
framework, making it harder to impose 
bargaining orders and restoring greater 

emphasis on secret-ballot elections. 

17

What We’re Watching and Why It Matters

18

2. Stericycle (2023)

Current rule:
Employer handbook policies and 
workplace rules are unlawful if a 

reasonable employee could 
interpret them as chilling Section 

7 activity.
Expected change:

Reinstatement of the prior Trump-
era Boeing balancing test, which 
was generally more deferential to 

employer workplace rules and 
handbook provisions.

3. Amazon.com Services (2024) 
“Captive-Audience Meetings”

Current rule:
Mandatory meetings where 

employers discuss unionization 
can violate the NLRA.

Expected change:
Restoration of precedent allowing 

mandatory employer meetings 
regarding union campaigns.

17
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19

4. Lion Elastomers (2023)
Current rule: 

Expanded protection for 
employees who engage in 

abusive or profane conduct while 
participating in protected 

concerted activity. 

Expected change: 
A return to the Trump General 

Motors framework, which applied 
ordinary workplace misconduct 
standards even when protected 

activity was involved.

20

5. McLaren Macomb (2023)
Current rule: 

Severance agreements may violate the 
NLRA if broad confidentiality or non-

disparagement clauses could 
reasonably interfere with employees’ 

Section 7 rights.

Expected change: 
Greater flexibility for employers to 
include confidentiality and non-

disparagement provisions in separation 
agreements.

19
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“Protected Concerted Activity”

21

Protected Concerted Activity
 Definition: 
 Concerted: Activity by two or more employees, or by one employee 

acting on behalf of others 
 Protected: Concerning wages, hours, or other terms and conditions 

of employment.

 Protected Examples:
 Discussing pay or benefits with coworkers
 Joint complaints about staffing, safety, scheduling, or working 

conditions
 Group petitions to management
 Employees seeking to organize or support union activity

22
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Protected Concerted Activity
 Not Protected:
 Purely personal gripes, or action taken by one employee who isn’t 

acting on behalf of others or in preparation for group activity

 Misconduct
 Violation of lawful work rules, threats, violence, insubordination, 

disclosure of trade secrets or proprietary information, sabotage etc. 
(But be very careful if the misconduct is in connection with other 
protected activity)

 Threats, violence, or disloyal conduct (not protected, but huge 
caveat here…)

It is unlawful to discipline or discharge employees for 
concerted, protected action

23

Protected Concerted Action: How Far Does 
It Go?
 The NLRB’s standard is not the reasonable employer standard  
 “[T]he protections of Section 7 must ‘take into account the realities of 

industrial life and the fact that disputes over wages, bonuses, and 
working conditions are among the disputes most likely to engender ill 
feelings and strong responses.’  Therefore, statements during otherwise 
protected activity lose the Act's protection only where they are ‘so violent 
or of such serious character as to render the employee unfit for further 
service.’” 

 The NLRB has extended its protection to employees who:
 Posted that their supervisor was a d**k, a scumbag and a “17” 

(psychiatric patient)
 Posted a newsletter stating, “Dear P*****s, Please Read.”
 Told the owner he was a “f***ing motherf***er,” “f***ing crook,” and 

“asshole.”
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Tips for dealing with Protected Concerted 
Activity issues
 For non-union employers:
 Understand that a union is not required to convey protection under the 

law
 Understand the elements of the doctrine and be able to analyze them

 Is it “concerted”? Is it “protected”?
 Don’t assume that words or speech that are profane or mean-spirited are 

unprotected
 Common fact patterns:

 Employee postings on bulletin boards “complaining” about workplace 
conditions

 For union employers:
 All of the above
 Don’t assume that these issues won’t arise because you have a 

grievance procedure

25

Due Process in 
Discipline and Discharge: 

The “7 Tests” of Just Cause
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Just Cause for Discipline and Discharge
 “Just Cause” is the standard Unionized employers are 

typically required to meet in order to sustain employee 
discipline or discharge (often before an arbitrator)
 Requires a fair, objective, and demonstrable reason before 

discipline or discharge
 Discipline must be based on legitimate business reasons
 Discipline must be fair and proportionate
 Employees must be treated consistently
 Employer bears the burden of proving just cause

 Non-Union employers are not held to this standard
 “At Will” doctrine – “good reason, bad reason, no reason at all”
 So why should non-union employers care?

27

Employee Due Process for Non-Union Employers 
 …. Because the just cause standard creates elements of 

“due process” in discipline and discharge that, while not 
required, can help non-union employers avoid legal risk 
(and maintain employee morale):
 Notice to employee of rules and expectations
 Notice to employee of alleged misconduct
 Fair and impartial fact investigation  
 Employee opportunity to explain conduct
 Consistent treatment of similarly situated employees

 Employee discipline with these features can aid non-union 
employers in defending decisions before:
 EEOC
 MDCR
 OSHA/MIOSHA
 Demand letters from Plaintiff’s attorneys

28
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29

The Seven Tests of Just Cause
 The “seven tests” is a traditional 

analytical framework used by 
arbitrators to evaluate employer 
discipline and discharge

 Union employers should ensure that 
they are prepared to address each 
test when defending discipline

 Non-Union employers should at least 
consider these elements when 
imposing discipline. Doing so will:
 Establish the integrity of the 

discipline if challenged by 
administrative agencies or in 
litigation

 Enhance credibility with employees 
 Bolster union-free efforts by rebutting 

claims of “capricious” discipline by 
union organizers

1. Notice
 Employee knew the rule
 Rule was communicated clearly
 Consequences were known

2. Reasonable Rule
 Rule serves a legitimate business purpose

3. Investigation
 Employer investigated before discipline
 Relevant evidence was gathered

4. Fair Investigation
 Investigation was objective
 Investigation was unbiased and thorough

5. Proof
 Misconduct supported by substantial evidence
 Witnesses and documents support findings

6. Equal Treatment
 Similarly situated employees treated similarly
 No selective enforcement or favoritism

7. Appropriate Penalty

Weingarten Rights

30
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Weingarten Rights 
 Applies to all Union represented employees
 Protected activity
 Potential unfair labor practice
 The employee must request Union representation
 It must be an investigatory interview
 The EMPLOYEE must REASONABLY believe that he/she is 

subject to potential discipline

31

Weingarten Rights
 The employer has three options

1. Grant the request
2. Stop the interview
3. Offer the employee a choice
 Document this if you go forward

3232
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Employee Engagement

33

Employee Engagement
 Employee engagement is critical for employers looking to 

stay union-free. 
 Engaged employees generally do not sign union cards and do not 

vote yes for unions
 Frontline leadership is key to employees feeling engaged 
 Supervisors need to demonstrate that they are truly listening to 

employee concerns and making positive changes
 Poor engagement issues need immediate attention 

 But engagement also plays a critical role for union 
employers as well:
 Better and more effective performance
 Engaged employees =  better culture
 Engagement could lead to union decertification

34
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For  Non-Union Employers: Why Remain 
Union Free?

Fo
r t

he
 C

om
pa

ny  Direct 
communication 
with Employees, 
not through union 
representatives

 Operational 
Flexibility to 
pursue business 
opportunities … 
and job 
opportunities for 
employees.

 Direct 
communication 
with Employees, 
not through union 
representatives

 Operational 
Flexibility to 
pursue business 
opportunities … 
and job 
opportunities for 
employees. Fo

r S
up

er
vis

or
s  Avoid constraints 

of a contract that 
limits supervisor 
effectiveness and 
authority

 Avoid the 
administrative 
burden of contract 
management 
(grievance 
meetings, contract 
interpretation)

 Avoid constraints 
of a contract that 
limits supervisor 
effectiveness and 
authority

 Avoid the 
administrative 
burden of contract 
management 
(grievance 
meetings, contract 
interpretation)

Fo
r E

m
pl

oy
ee

s  Avoid Union dues
 Avoid economic 

risks (strikes; 
contract 
concessions)

 Career 
advancement 
based on 
performance and 
potential, not 
seniority

 Avoid Union dues
 Avoid economic 

risks (strikes; 
contract 
concessions)

 Career 
advancement 
based on 
performance and 
potential, not 
seniority
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Why Would Employees Join a Union?

Work itself

Feeling underappreciatedFeeling underappreciated

Not feeling proud of the 
work – no insight to 

employee value

Not feeling proud of the 
work – no insight to 

employee value

Supervision

Unfair treatment –“Lack of 
respect”

Unfair treatment –“Lack of 
respect”

FavoritismFavoritism

Lack of understanding / 
inconsistent application of 
policies and procedures

Lack of understanding / 
inconsistent application of 
policies and procedures

Pay/Benefits

Below-market payBelow-market pay

36
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Engaging Union Employees: 
Avoiding Direct Dealing
 Sec. 8(c) of the NLRA protects employer speech
 “The expressing of any views, argument or opinion … shall not 

constitute [an] unfair labor practice … if such expression contains 
no threat of reprisal or force of benefit or promise”

 BUT … a unionized employer is required “to deal with 
employees through the union, not with the union through 
employees” on mandatory subjects of bargaining 

 Such “direct dealing” with employees is a violation of the 
obligation to bargain and is an unfair labor practice

 Unionized employers should ensure that their employee 
engagement efforts are not “direct dealing”

37

What is “Direct Dealing” 
 Unlawful “direct dealing” under Board law occurs when:

 the employer communicates directly with union-represented 
employees;

 the discussion is for the purpose of: (a) establishing or changing terms 
and conditions of employment; or (b) undercutting the union’s role in 
bargaining; AND

 the communications are made without notice to, or to the exclusion of, 
the union

 NOTE: “It is not enough that the employer communicates 
with its employees about wages, hours, or working 
conditions; such communication must be made with the 
intent to, or for the purpose of circumventing bargaining 
with the union.” 

38
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Direct Dealing: “Do’s and Don’ts”

39

DO NOT
Don’t bargain 

or negotiate

 Negotiate with individual employees over terms and 
conditions

 Ask or poll employees on their sentiment regarding 
mandatory subjects

 Seek input from employees on bargaining proposals or 
potential changes to working conditions 

 Disparage or undermine the Union’s status as 
bargaining representative

 Note: direct dealing issues often arise prior to contract 
expiration or during negotiations

DO
Inform and 

educate

 Educate and inform employees on factual 
circumstances facing the employer and its employees

 Share opinions about issues regarding mandatory 
subjects (e.g., union proposals or positions)

 Tell employees what you have told the Union (e.g., in 
bargaining)

 Inform and educate employees on facts relating to 
mandatory subjects

Practical Tips: 

Include union leadership in 
engagement efforts 

(meetings, updates, etc.)

Include union leadership in 
engagement efforts 

(meetings, updates, etc.)

Provide advance copies of 
materials to union 

leadership (for notice, “not 
approval”)

Provide advance copies of 
materials to union 

leadership (for notice, “not 
approval”)

Where necessary, make 
clear to employees that 

mandatory subjects require 
bargaining with the Union

Where necessary, make 
clear to employees that 

mandatory subjects require 
bargaining with the Union

Engagement Strategies for ALL Employers
 Proactive, not reactive approach
 Competitive wages / benefits
 Strong, current, uniformly enforced policies
 Systematic employee recognition
 Fair, consistent and appropriate discipline and evaluation
 Formal or informal dispute resolution process
 Ensuring professionalism and respect

40 40
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Engagement: Effective Supervision

41

Good supervisors:

Understand Company policies 

Fairly and consistently enforce Company policies 

Investigate employee issues properly, acting on facts 
instead of opinions or preconceptions 

Pay attention and really listen

Respond appropriately and follow through

Good Supervisors Also

42

Regularly communicate with all 
employees 
 Tell employees their expectations
 Provide Employees positive & corrective 

feedback
 Celebrate Company and Employee successes 

Treat all employees with dignity & 
respect
 Don’t play favorites 
 Know stuff about each employee that matters 

41
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Effective Supervision is #1

43

Recognize that employee evaluation is 
an ongoing process and appraise 
performance continually

Set performance standards that are high 
but attainable and recognize honest 
effort and above-average work

Create an environment of understanding 
and trust where employees can learn 
from mistakes and constructive criticism 

Questions?

44
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