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The materials and information have been
prepared for informational purposes only.
This is not legal advice, nor intended to
create or constitute a lawyer-client
relationship. Before acting on the basis of
any information or material, readers who
have specific questions or problems
should consult their lawyer.
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Here’s What We'll Cover

Ceimimil e I Hiring ADA FLSA
reasons for adverse
employment actions

How to write effective job descriptions
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Communicating Expectations

Excellent Opportunity To Communicate
With Applicants And Employees

== What is expected of them

If employee is disciplined or counseled over

performance, it’s only fair that they know at
the outset what is expected of them

Opportunity to define company’s missions,

values, etc.
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Good Communication = Fewer Employee
Relations and Legal Problems

Clear, concise, and accurate job descriptions are an
effective way to communicate your expectations to your
employees

Over the last 25 years of defending employers in
employment-related lawsuits...

A miscommunication somewhere between the employer and the
employee was the cause or a contributing factor to the employee’s
decision to sue their employer

Good communication with employees is one of the best
ways for an employer to limit its legal liability - period

To Be Effective, They Must Be ACCURATE
and UPDATED!

If descriptions are not accurate, they could do more harm
than good

Use for job posting / recruiting
Performance evaluations
Determining compensation

Identifying essential functions of the job for employees’
medical providers

Good job descriptions should be a key component of
managing your workforce
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The Hiring Process

i -

The Hiring Process

Obvious goal: finding the right candidate
for the job

Before you even begin, you must define

what position you're hiring for

Once you have a clear idea and
definition of the position, the rest of the
process will fall into place

i
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Questions to Ask Yourself During The Hiring

Process

What is the actual job?
Not: “What do | think the job is?” or
Not: “What does this piece of paper say the job is?”
Talk to front line managers and current employees - Get down to
the nitty-gritty
Who is my ideal candidate?
What characteristics, traits, or experiences do that person have
that make him or her ideal?
How do | evaluate whether candidates are qualified for the
job?
Is this applicant qualified to do this job?

[ 1}
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The Hiring Process
A good, accurate, and updated job description will assist in
answering those questions
A bad job description can cause problems
Especially if the reasons for not selecting a candidate are
inconsistent with the job duties or essential functions of the job
Example: Applicant has a disability that prevents her from lifting 50 lbs.
Job description requires lifting 50 Ibs. Applicant was denied the job.
Problem: the job does not require lifting 50 Ibs anymore. *Risk of
disability discrimination
[ 1}
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Interviews

Who will participate in the interviews? (HR and Operations)

Discussion topics for interviews
Characteristics and skills that are critical to success in this job
Issues that are relevant to the organization’s business objectives

A good job description should make it easy for interviewers
to prepare job-related questions and make job-related
evaluations

13
The Hiring Process — Good Job Description

A good job description will help you in every phase of the

hiring process
Determining your candidate pool
Focusing your search
Interviewing candidates
Selecting the right candidates for the job

R
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ADA Basics

Employer obligations under the ADA:
Provide reasonable accommodations
To qualified individuals
Who have an actual disability
Or a record of a disability
If such accommodations are necessary for them
To perform the essential functions of the job

16

© 2026 Miller Johnson. All rights reserved.



Essential Job Functions

Critical analysis = Can the qualified disabled employee
perform the essential functions of the job, with or without a
reasonable accommodation?
Is what is asked of the employee actually an “essential” job
requirement?
“Essential functions” = Core, fundamental duties that a person
must be able to perform to do the job
Two ways to find the answer:
Job description
What actually happens, day to day, in your facility

17

Evidence That Is Relevant To Whether A
Function Is Essential Or Marginal Includes

Employer’s judgment
Written job description
Amount of time spent performing the function

Consequences of not requiring someone in the job to
perform the function

Actual experiences of other employees (are other
employees in the same position required to perform these
duties?)

Terms of a collective bargaining agreement

18
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Courts Have Found The Following To Be Essential Job Functions

Mental stability

Ability to handle stress

Ability to get along with others
Ability to work independently
Regular and predictable attendance
Ability to stay awake

Ability to work full-time and overtime

> The analysis is always job-specific

19

Employee Requests A Reasonable
Accommodation

If an employee requests a reasonable accommodation, and
the need for accommodation is not known or obvious - the
employer is permitted to send the employee for a medical
exam to verify his/her need for an accommodation

At this point - an accurate job description is extremely
important

20
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Reasonable Accommodations and Medical
Verification

What happens if
the job description
is inaccurate?

The healthcare
provider’s

How do we get

this?

Sending a
questionnaire +
job description

The opinion of
the employee’s

healthcare
provider

answers might
be inaccurate

21

What if the Health Care Provider's Medical
Verification is Inaccurate?

Poor job performance
Work-related injury
Co-worker injury

Employee morale problems

Bottom line - Your legal risks increase when inaccurate job
descriptions are used to handle reasonable
accommodation requests

22
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Employment Discrimination

Discrimination Primer

WRITE YOUR MARITAL
STATUS ON THIS LIST,
SO I KNOW WHO
HAS NO REASON TO
GO HOME AT NIGHT.

MY NEW POLICY IS
TO DISCRIMINATE
AGAINST STNGLE
PEOPLE. IT'S TOTALLY
LEGAL!

DANG! (HAT ARE THE
0DDS YOU'D ALL BE
POLYGAMISTS ?

SAkms E-mail: SCOTTADAMS@ADL.COM
ajslqg 1996 United Feature Syndicate, Inc.

24
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How to Prove - or Disprove -

Discrimination

Step 1

The employee must present evidence that
infers that one of the illegal reasons was a
“factor” (i.e., made a difference) in the
employer’s decision

26
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Step 1: Inferring An lllegal Motive

= “They said | needed a degree, but the male they hired
didn’t have one, either.”

= “They said | got downsized because of my performance
ratings, but they kept the young employee, and everyone
knows she’s a terrible employee.”

* This is the EEOC/MDCR'’s favorite evidence if they don’t

Disparate

treatment of <
someone outside

the protected group

have “direct” evidence

—
B “I was my boss’s right hand man until | had to leave for
Timing of discipline National Guard duty. Two weeks later, I'm fired.”
and protected = “I've always had stellar performance reviews. Two months
activity ago, | complained that my boss harassed me and then |
L got ‘needs improvement’ in my latest review.”

. = “The last 37 people they hired were of the Christian
Statistics { Reformed faith.”

27

Step 2

The employer must present evidence of a
legitimate, non-discriminatory reason for
its decision

28
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Step 3

The employee must show that the
employer’s articulated reason is a pretext
or a sham intended to conceal the real
illegal reason

29

Step 3: Pretext (Cont.)

Translation: For any adverse employment action (including
refusals to hire), an employer must be prepared to show a
legitimate reason that is:

Job-related or
business-relate

Or expect to be sued, and potentially pay

30
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Job Descriptions & Discrimination Claims

Job descriptions can be helpful (if updated and accurate) or harmful (if
not). Good ones can be used to justify discipline and discharge
decisions.

Fairness requires notice of the performance expectation. Job
descriptions provide this notice.

If job descriptions do not accurately reflect the expectations for the
position, and an employee is disciplined or discharged for failure to
perform an expectation not identified in the job description, it can create
a strong inference of discrimination

31

FLSA and Overtime Exemptions
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FLSA Overtime Exemptions

Rule to live by:

The law presumes that every single employee is entitled to
overtime pay if he or she works more than 40 hoursin a
workweek...

...unless the employer can prove that the employee meets the specific
requirements of one of the “Overtime Exemptions” established by law.

33

What About “Salaried” Employees?

Salaried #
“no overtime

77

pay

Salaried #
“exempt”

34
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FLSA Overtime Exemptions

To be “exempt” from overtime pay, an employee’s job
duties must meet the specific requirements of the statutory

“exemption”
Exemptions are narrowly construed

The employer has the burden of proving an exemption

Salary alone is not enough! $684/week or $35,568/year
The employee must also meet the job duties requirements for the

applicable exemption

i .

35
Exempt Employee Job Duties
¥ Primary duty is work that “  Primary duty of work
g requires advanced g requiring invention,
© knowledge in a field of © imagination, originality, or
& science or learning, &# talentin a recognized
& customarily acquired by a Q field of artistic or creative
© prolonged course of © endeavor
Q.  gpecialized intellectual a.
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Exempt Employee Job Duties (Cont.)
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- Primary duty of making
sales or obtaining orders
or contracts for which the
client or customer will
pay; and

- Regularly engaged away

from the employer’s place
of business

5. Computer Professional

- Computer systems
analyst, computer
programmer, software
engineer, or other
similarly skilled worker;
and

- Primary duty of systems
analysis, or the design,
development,
documentation, analysis,
creation, testing, or
modification of computer
systems or programs

The employee must have
the primary duty of:

* Non-manual work;

« Directly related to management
or business operations;

» Of the employer or the
employer’s customers.

« Exercise discretion and
independent judgment with
respect to “matters of
significance”

trative Employees

S

Beware! The
“Administrative”
exception is not as broad
as it sounds!

6.Adm
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Is AJob Title Important To Show That A Position Is

Exempt?

@I Yes and no

for jobs incorrectly classified

|- Some job titles are red flags

as exempt:

“Manager, “supervisor,”
“director” all imply exempt job

But proof of exempt job duties is
still required

Specialist, generalist,
coordinator, administrator,
technician, analyst, assistant

38
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FLSA and Inaccurate Job Descriptions

Morgan v. Family Dollar Stores, Inc. (2008)

Jury found that a group of store managers were non-exempt
employees entitled to $35 million in overtime wages and damages

The Court of Appeals upheld the jury verdict

One of the primary reasons the Court upheld the verdict:

The Employer’s own “Store Manager” job description noted that the
managers were expected to do a large amount of non-exempt work

39

Writing Effective Job Descriptions

40
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Key Components to a Good Job Description

Job title Working conditions

FLSA exemption status Essential job functions
Position summary Physical requirements
Education requirements “Other duties that may be
Experience and skills assigned from time to time”

FLSA Exemption Status

Identify whether position is exempt or non-exempt

If exempt, list the category of exemption (executive,
administrative, outside sales, etc.)

Identify the elements of the exemption that apply to the job

© 2026 Miller Johnson. All rights reserved.
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For Example: The Description For An
Administrative Job Should List

the primary non-manual duties of the job,

the aspects of management or general business
operations for which the employee is responsible,

the kinds of decisions or actions in which the employee
exercises discretion and independent judgment, etc.

43

FLSA Exemption Status: Why Is This
Important?

Helps ensure that:

Management has given specific thought to the application of a
specific exemption, not simply made a conclusory judgment that
the job is exempt;

Management has confirmed that the elements necessary to
support the exemption do in fact exist in that job; and

The employee is fully aware of how the position is classified and
why, and has an opportunity to agree or disagree (Clear Up Front)

Following these steps will make it difficult for any employee
to claim that he or she is entitled to overtime because of a
misclassification

44
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Determining Essential Job Functions

Is the employee actually required to perform the duty?
Does the position exist to perform this specific duty?
How much time is spent on the duty?

Would taking away the function fundamentally change the
job?
Elephant in the room: if the employee claimed he/she couldn’t
perform this task because of a disability, would he/she still be able
to do the job?

45

Describing the Essential Job Functions

Types... Reviews... Cleans... Drives... Operates...

Do not use “...is responsible for...” Responsibility can be

delegated!

46
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Essential Job Functions That Are Often
Overlooked

= Attendance, including punctuality

= Where the work must be performed (i.e., in the office? at
home?)

= Travel
= Overtime

= Ability to effectively interact with co-workers and
management

47
Describing Physical Requirements
Describe the
i = GOOD: “Employee must be able to lift computers
ph)1/:SIC8| BaSkSt and move them from office to office.”
per (_)rme ,» NO = BAD: “Employee must be able to lift 30 pounds.”
estimates of = BUT: Include an upper bound for the weight.
those tasks
= |f a task is essential, it's essential, regardless of
Forget about how often it might be performed. Is it extremely
frequency. important? Yes = essential.
48
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Describing Physical Requirements

= Don’t forget about environmental aspects that an employee
must be able to withstand

O © 0

Temperature Travel Heights
extremes requirements

00

Noise Chemical
exposure

49

Describing Physical Requirements (Cont.)

Don’t forget about mental requirements (even though some
are often considered “skills”)

Skill { = Effective oral communication

= Must be able to express or exchange
Physical ideas by means of spoken word,
Requirement communicating orally with others
accurately, loudly, and quickly

50
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