
1
© 2026 Miller Johnson. All rights reserved.
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FLSA Overview
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What Is the FLSA?
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Enacted 1938 —
Fair Labor 
Standards Act

Administered by 
U.S. Department 
of Labor Wage 
and Hour 
Division (WHD)

Sets standards 
for child labor, 
minimum wage, 
overtime pay, 
and 
recordkeeping

Sets the federal 
floor — states 
can build on top
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Who is covered by the FLSA?
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Individual CoverageEnterprise Coverage
 “Engaged in commerce” or “production of 

goods for commerce”
 Very low bar: phone, email, or mail across 

state lines suffices
 Relevant for smaller employers below the 

enterprise threshold

 Enterprises with annual gross volume ≥ 
$500,000

 Hospitals, schools, and public agencies 
covered automatically

 Most employers meet this threshold

Bottom 
line:

Most 
employers and 
employees are 

covered

Minimum Wage
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Minimum Wage (Federal)
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$7.25/hr since July 2009 — unchanged for 15+ years

Youth minimum wage: $4.25/hr for first 90 calendar days, 
employees under 20

Subminimum wage permitted under §14(c) for certain 
workers with disabilities

Federal rate remains a floor; most states exceed it

Minimum Wage (State & Local)
 Patchwork of rates nationwide
 Michigan: 

 Must comply with highest applicable rate per location
 Monitor local ordinances — cities/counties may set higher 

rates

8

$12.48 
(2025)

$13.73 
(2026)

$15.00 
(2027)

inflation 
adj.
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Minimum Wage (Tipped Employees)
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Tipped employee= 
customarily receives > 
$30/month in tips

Federal minimum cash 
wage: $2.13/hr

Tip credit: up to $5.12/hr 
(employer claims difference)

Tip pooling rules differ 
with/without tip credit

Michigan minimum tipped wage 
2026: $5.49/hr (40% of 
state minimum), increasing 
annually to 50% by 2031

Overtime Overview
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Overtime: The General Rule
 1.5× regular rate for hours over 40 in a workweek
 Workweek = fixed, recurring 168-hour period
 Does not have to coincide with calendar week; may begin on any 

day of the week, any hour of the day

 No daily overtime requirement under federal law
 Cannot waive by agreement
 Must pay even if overtime was unauthorized
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Key Overtime Concepts
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Generally: each workweek stands alone — no averaging across 
weeks

Paid holidays/vacation do not count toward the 40-hour threshold

Comp time not permitted in the private sector

Overtime computed on all hours actually worked
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Exempt vs. Non-Exempt Overview
 Default status is non-exempt (entitled to overtime)
 Exemptions narrowly construed — burden on employer
 Three-part test: salary basis + salary level + duties

1. Salary basis: pay does not fluctuate based on hours 
worked/productivity 

2. No less than $684 per week (unchanged after 2024 rule vacated)
3. White collar, sales, computer-related, or high earning

 Must satisfy ALL three prongs
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Salary Basis Test
 Fixed, predetermined amount each pay period
 Cannot reduce for quality or quantity of work
 Permissible deductions: full-day personal absence, FMLA 

leave, disciplinary suspensions
 Impermissible: partial-day deductions (except FMLA), 

deductions for lack of work
 Window-of-correction doctrine available
 Pickens v. Hamilton-Ryker (6th Cir. 2025): pay tied to days 

actually worked ≠ salary basis
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Common Exemptions

15

White Collar Exemptions
 Executive
 Primary duty: managing the enterprise or a recognized department
 Customarily directs the work of 2+ full-time equivalents

 Administrative
 Office or non-manual work related to management or general 

business operations
 Exercise of discretion and independent judgment on significant 

matters

 Professional – Learned or Creative
 Requires advanced knowledge in a field of science or learning, or a 

position in a recognized creative field
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White Collar Exemptions (Continued)
 Outside Sales
 Primary duty: making sales away from the employer’s premises
 Must regularly and customarily work out in the field, away from the 

employer’s place of business

 Computer
 Duties: design, development, testing, modification of 

systems/programs
 Pay: $684/week salaried OR $27.63/hr if paid hourly

 Highly Compensated Employees
 $107,432+ total annual compensation (including $684/wk salary 

component)
 Relaxed duties test: only ONE exempt duty required

17

Other Exemptions
 Motor carrier workers
 Agricultural workers
 Employees of seasonal amusement or recreational 

establishments
 Commissioned sales employees of retail or service 

establishments
 Automobile dealership employees (some)

18

17

18



10
© 2026 Miller Johnson. All rights reserved.

Counting Hours Worked

19

“Hours Worked” Definition
 All time employee is on duty, on premises, or at a 

prescribed workplace
 From first principal activity to last principal activity
 Key: if employer knows or should know = compensable
 Constructive knowledge is sufficient
 Cannot benefit from a “don’t ask, don’t tell” policy

20
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Waiting Time & On-Call
 Engaged to wait = compensable (on duty, waiting for task)
 Waiting to be engaged = generally not compensable
 On-call depends on restriction of personal freedom
 Must respond in 5 minutes? Likely compensable
 Free for 2 hours between calls? Likely not compensable
 Always a fact-specific analysis

21

Travel Time
 Normal commute: NOT compensable
 Travel between job sites during the workday: compensable
 Out-of-town travel: compensable if during normal work 

hours
 One-day special assignment: all travel time (minus normal 

commute) is compensable

22
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Pre/Post-Shift Activities & Training

 compensable if integral and indispensable to principal 
activitiesDonning/doffing

 not compensable only if outside hours, voluntary, not 
directly job-related, and no productive workTraining

 Court denied employer’s summary judgment motion 
because pre-shift meetings, preparing equipment, or 
completing shift-relief procedures may count as work 
for purposes of machine operators

Balderas v. 
Norplas Indus. 

(N.D. Ohio 2025)
23

Breaks & Meal Periods

24

Short 
breaks 

(< 20 min)
Compensable

Meal 
periods 

(30+ min)

Not Compensable 
IF employee 
completely 

relieved of duties

Interrupted 
meal break

Compensable

 Automatic meal deductions 
are high-risk if not validated

 Accurate recording of meal 
breaks is key

 Unauthorized overtime 
must still be paid

 Another category: off the 
clock communications

23
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Rounding
 The FLSA permits “rounding” of a non-exempt employee’s 

starting and stopping times
 DOL’s position: rounding should not always favor the employer

25

Example of a 15-minute 
rounding interval

If under such a policy an employee 
reports to work at 9:08 a.m. rather than 
at the expected 9:00 a.m. starting time, 

the employee need only be compensated 
for work commencing at 9:15 a.m. 

However, if the same employee clocked in 
at 9:07 a.m., the worker would have to be 
paid as if he or she had commenced work 

at 9:00 a.m. 

Over time, the hours worked under this 
arrangement would presumably even out 
in a manner fair to both the employer and 

the employee.

Calculating the Overtime Rate

26
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Regular Rate of Pay: Overview
 Formula: total remuneration ÷ total hours worked
 Includes: shift differentials, non-discretionary bonuses, 

commissions, piece-rate pay, per diems tied to hours
 Must recalculate the regular rate when bonuses are paid
 FLSA 2026-2: reaffirms non-discretionary bonuses must be 

included in regular rate

27

Regular Rate Exclusions
 Discretionary bonuses (employer retains full discretion over 

whether to pay, amount, and timing), i.e. not promised 
ahead of time

 Gifts and special-occasion payments
 PTO pay for hours not actually worked
 Reasonable expense reimbursements
 Employer contributions to benefit plans
 Qualifying premium pay (overtime, weekends, holidays)
 Stock option value

28
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Overtime Calculation Methods
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Standard hourly: rate × 1.5 × OT hours

Salaried non-exempt: salary ÷ intended hours to find regular rate

Fluctuating workweek: 0.5× premium only (half-time method)

Piece-rate: total earnings ÷ total hours, then 0.5× premium on OT hours

Commission-based: allocate commission to workweeks in which earned

FLSA 2025-4: emergency pay predetermined by policy must be included in regular 
rate

Employee or Independent 
Contractor? 

30
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FLSA’s Current “Economic Realities” Test
1. Opportunity for profit or loss depending on managerial 

skill
2. Investments by the worker and the employer
3. Degree of permanence of the work relationship
4. Nature and degree of control
5. Extent to which the work performed is an integral part of 

the employer’s business
6. Skill and initiative

*Additional factors may be relevant
31

DOL’s Proposed 2026 Independent 
Contractor Rule
 Largely restores the 2021 independent contractor final rule 

issued during first Trump Administration
 An individual is an independent contractor, rather than an 

employee, under the FLSA if “as a matter of economic 
reality,” the individual is “in business for him or herself.”

 The ultimate inquiry for determining an individual’s status 
is “economic dependence.” 

 60-day public comment period ended April 28, 2026.

32
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DOL’s Proposed 2026 Independent 
Contractor Rule (Cont.)
 Five distinct factors inform the “economic dependence” 

inquiry. However, two “core factors” carry the most weight: 
1: The nature and degree of control over the work.
2: The individual’s opportunity for profit or loss.

 If both core factors support the same conclusion of employee vs. 
independent contractor, then “there is a substantial likelihood” that 
the classification is correct. 

 If the core factors conflict, then the DOL looks to: 
3: The amount of skill required for the work.
4: The degree of permanence of the working relationship between the 

individual and the potential employer.
5: Whether the work is part of an integrated unit of production.

33

Independent Contractor or Employee?

34

ABC Solutions, Inc. recently 
discontinued its contract with a 

local IT support firm due to rising 
costs. Instead, ABC Solutions 
decides to bring in Jordan to 

handle all of its computer 
troubleshooting and technical 

support needs.

ABC Solutions plans to treat Jordan as an 
independent contractor, just as it did with the 

IT firm.   Jordan is allowed to set his own 
schedule, but ABC Solutions provides all the 
necessary software, hardware, and access 

credentials.  Jordan is required to follow ABC’s 
detailed protocols for handling support tickets 

and must log all work in the company’s internal 
system.  He reports to the IT Manager and is 
expected to comply with ABC’s data security 

and workplace conduct policies.  On the side, 
Jordan also provides tech support for a few 

small businesses in the area. 

Is Jordan an independent contractor or an employee?

33
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Enforcement & Compliance 
Strategies

35

Top DOL Investigations and Litigation 
Trends in 2025-2026
 FLSA collective actions among most-filed federal 

employment claims
 Rising DOL enforcement — PAID program relaunched July 

2025
 In 2025, DOL’s Field Assistance Bulletin on Independent 

Contractor Misclassification Enforcement identified typical 
problems as: 
 Construction industry independent contractors
 Franchise arrangements
 Volunteers 
 Students/trainees
 Homeworkers 

36
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Recordkeeping Requirements
 Employers must maintain: employee info, hours each 

day/week, wages, deductions, pay dates
 Retention: payroll records 3 years; time cards/schedules 2 

years
 No prescribed format, but records must be accurate and 

complete
 Electronic timekeeping systems are acceptable
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Individual Liability & Willfulness
 “Employer” under FLSA = any person acting in the interest 

of an employer
 Officers and supervisors can be personally liable
 Willfulness extends statute of limitations from 2 to 3 years
 Willfulness standard: knew or showed reckless disregard 

for FLSA requirements
 Criminal penalties possible for willful violations
 Spears v. Tarter Gate Co. (W.D. Ky. 2025): Court held that 

complaint plausibly alleged willfulness based on assertions 
that employer knew its timeclock was malfunctioning yet 
failed to ensure accurate compensation 

38
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Common Employer Mistakes
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Misclassifying employees as exempt without proper analysis

Treating workers as independent contractors

Failing to include all remuneration in the regular rate

Automatic meal deductions without correction mechanisms

Rounding practices that systematically undercount hours

Assuming “salaried” means “exempt”

Ignoring off-the-clock work

Dealing with Remote Workers

40

Lott v. Recker (S.D. Ohio 2025): remote workers — login/boot-up not 
compensable; opening work apps starts the clock

Higher risk for off-the-clock work
Solution: implement clear policies prohibiting off-the-clock work for remote, non-exempt 

employees while reinforcing that all hours worked will be paid 

“Stealth relocations” can open employers up to entirely different state wage 
and hour compliance regime without warning

39
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Practical Compliance Checklist

41

Conduct periodic 
classification audits

Train managers on 
timekeeping policies 
and procedures

Document exemption 
analyses for each 
exempt position

Audit pay practices: 
regular rate 
calculations, rounding 
policies

Monitor DOL 
rulemaking and 
evolving case law

Foster a “report all 
time worked” culture

Review bonus 
structures for regular 
rate implications

Engage counsel
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