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High Stakes Transitions: 
Getting Workforce 
Reductions Right

 Keith Eastland

 Nathan Roon

The materials and information have been 
prepared for informational purposes only.  
This is not legal advice, nor intended to 
create or constitute a lawyer-client 
relationship. Before acting on the basis of 
any information or material, readers who 
have specific questions or problems 
should consult their lawyer.
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Considerations – Business Justification
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1. Gather the right team and create 
confidential/privilege protocols.  

2. What is the legitimate business reason for 
your RIF?
 Examples: declining revenue, lost 

contracts, reorganization, technology shift
 To minimize risks of selection bias and 

unlawful discrimination, the connection 
between your business reasons, RIF 
objectives, and selection criteria and the job 
reductions must be:
 Logical
 Consistently applied
 Easy to explain and lawful

 Your justification is your first line of defense 
in any claim.

Considerations – Alternatives
3. Showing that you considered alternatives 

can be a valuable defense against future 
claims.

 Common alternatives:
 Shortened work weeks or temporary shutdowns
 Voluntary layoffs or early retirement incentives
 Wage/salary freezes or hiring freezes
 Work sharing programs or reduced overtime
 Renegotiating union (CBA) economic terms

 Even if alternatives aren’t feasible, 
document WHY you ruled them out.
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Legal Risks and Compliance Traps
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Legal Risk - Discrimination
RIF decisions CANNOT be based on any protected 
characteristic.
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Federal Law

 Protected 
characteristics 
include race, color, 
national origin, 
religion, sex, sexual 
orientation or 
identity, age (over 
40), pregnancy, 
disability, FMLA 
leave status, military 
status, or union 
activities.

Michigan Law

 Protections for race 
associated hair 
texture and styles, 
marital status, 
misdemeanor 
arrests without 
convictions, height, 
and weight.

Other States

 Examine all 
applicable 
state/local laws.
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Types of RIF Discrimination Claims
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Direct Evidence (“Smoking Gun”)
 Indirect Evidence (“Pretext”)

Disparate Treatment 

Adverse Impact 

Legal Risk –Disparate Treatment
Direct Evidence

 Discrimination proven 
without the need for 
inference or interpretation.

 Evidence includes 
statements:
 By someone involved in the 

decision-making process.
 That reflect discriminatory 

animus.

Indirect Evidence
 McDonnell Douglas burden-

shifting test.
1. Plaintiff must show they were:

 A member of a protected class (age, 
gender, race, disability, etc.)

 Qualified to hold position that 
existed after RIF

 The protected classification was a 
causative factor in the termination

2. Business must provide a 
legitimate reason for the 
action.

3. Plaintiff must show evidence 
the reason was pretextual.
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Legal Risk – Disparate Impact
 An employers facially neutral policies had an adverse 

impact on a protected class.
 Proof of discriminatory intent is not necessary. Griggs v. Duke 

Power Co., 401 U.S. 424 (1971).
 Applies to both subjective and objective decision making.  Watson 

v. Fort Worth Bank & Trust, 487 U.S. 977 (1988).

 Employers should always conduct a disparate impact 
analysis for the pre and post RIF groups.
 Legal counsel should be used to provide attorney-client privilege.
 2-Standard Deviation Test: If a demographic of RIF employees are 

different by 2 standard deviations from the non-RIF employees 
there could be evidence of discrimination.
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RIFs in a Unionized Environment
 Contract obligations: CBAs may impose 

restrictions, limits, or notice/bargaining 
obligations on employers
 Notice and input from union 
 Seniority and layoff order
 Bumping rights
 Severance and benefits continuation

 Decisional bargaining: must you bargain 
with the union before making a decision 
(no fait accompli).

 Effects bargaining:
 Transfer Opportunities
 Severance/ Benefits Continuation
 Recall Rights
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Legal Risk – Other Obligations
Other Potential Claims
 Individual employment contracts with termination 

restrictions.
 Employee handbook language promising "just cause" 

employment or specific procedures for termination of 
employment.

 Company policies on layoff order, bumping rights, or 
vacation payouts.
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The Worker Adjustment and 
Retraining Notification Act of 

1988 (WARN)
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WARN Act Basics
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The Federal WARN Act requires “employers” to give affected employees 
(or their representative), the appropriate unit of local government and 
the state dislocated worker unit notice of employment losses resulting 
from a plant closing or mass layoff.  

This notice is normally required 60 days in advance; employers must 
generally give 60 calendar days of notice or pay wages and benefits for 
the gap if reductions occur sooner.

Remember: Some states contain their own “mini-WARN” with their own 
requirements.

WARN – What Employers are Covered?
 A covered employer includes any business with 100 or 

more employees (excluding part-time employees working 
fewer than 20 hours a week or less than 6 months of the 
last 12); 
 All employees of the business are counted in determining whether 

the business is covered by the Act, not just the employees at the 
affected site

 Employees on temporary layoff or leave who have a 
reasonable expectation of recall are counted.

 The date on which employees are counted is the earliest 
date on which WARN notice is required to be given.
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WARN – “Employment Loss” & Triggering Events
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90-Day Aggregation: Advanced notice is also required when multiple employment losses occur over a 90-day period.

Count all employment losses at a single site. 
This includes terminations, layoffs exceeding 6 months, and a reduction in hours of more than 50% in each of any 6-

month period.

Advanced notice is required when there is a “plant closing” or “mass layoff”:

Plant Closing: A shutdown with 50 or more employees 
suffering an employment loss during any 30-day 

period. 

Mass Layoff: 50 or more employees suffer an 
employment loss in a 30-day period if they comprise 

33% or more of the site’s active work force

Mass Layoff: 500 or more suffer employment loss 
during any 30-day period as a single site of 

employment

WARN - Notice
 60-Day notice is required in advance of the employment 

action.
 Who receives notice?:
 Non-union employees must receive individual notice.
 The union receives notice on behalf of all unionized employees.
 State government agency (State Dislocated Worker Unit).
 Local chief elected official.

 Notice content?
 Nature of the planned action.
 Expected date of the first separation, anticipated schedule for 

separations, bumping rights, and employer official to contact.
 Except for individual employees: job titles affected, number of 

employees, and, for union notice only, the names of the employees 18
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WARN - Exceptions
 The “faltering company” exception
 Only plant closings.
 Employer was actively seeking capital or business at the time 

notice was due.
 Giving 60-day notice would have ruined employers chance of 

getting the funding to stay open.

 Unforeseeable business circumstances
 Plant closings or mass layoffs.
 Sudden, unexpected events outside of the client’s control.

 Natural disasters

19

Developing the RIF Plan
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RIF Plans – Considerations
Business Justification: Legitimate and explainable business 
reason for the RIF.

Three Key Considerations:
1. Who: Determining the affected facilities, departments or 

business units, shifts, product lines, job functions
2. Why: Selection criteria
3. How: Selection process

21

Defining the Scope

22

 Identify a clear business justification
 What parts of the business are 

affected?
 Facilities, departments, business units, 

shifts, product lines

 Job and task analysis:
 What tasks are performed? How much time 

does each take?
 Can tasks be combined, reassigned, or 

automated?
 What do we retain, consolidate, reduce, or 

eliminate?

 The affected jobs and tasks must align 
with the stated business justification.
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Selection Criteria
Objective Criteria

 Seniority
 Education
 Attendance
 Prior discipline
 Versatility
 Job functions
+ More Defensible
- Less Context

Subjective Criteria
 Performance evaluations
 Who did the evaluation?
 When was the evaluation 

done?
 How was the evaluation 

conducted?

+ Captures important context 
and information
- Higher risk of bias and legal 
challenge

23

Selection Process
Decisions should not be made by one person alone.
 Management: Determines the company’s best interests and retains 

ultimate decision-making authority.
 Human Resources: Ensures criteria is being applied consistently.
 Legal Counsel: Conducts a disparate impact analysis and identifies 

potential legal risks.
 Run a statistical/demographic analysis BEFORE finalizing decisions:
 Compare pre-RIF vs. post-RIF demographics.
 Break it down by division, department, job title, and salary.
 Legal counsel preserves attorney-client privilege
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Documentation

25

After statistical review, management reviews proposed 
cuts against the business justification.

Written documentation should support each decision.

Be careful what gets written 
down, even to other 
members of management.

Emails, notes, and memos can be discovered 
in litigation.
Careless comments can undermine the entire 
process.
Attorney-client privilege can be a shield.

Management and Communication
 Management: Management training before a RIF should 

include:
 The RIF process and ranking procedures used.
 How to communicate with affected employees.
 What NOT to say (no speculation, no promises, no personal 

opinions).
 Reminder: Premature leaks can destroy morale.

 Employees: Employees need to understand the business 
reason for the decision.
 Ensure communication follows WARN act requirements.
 Balance transparency with legal risk.
 Be mindful that retained employees are watching how you act.

26

25

26



14
© 2026 Miller Johnson. All rights reserved.

Other Considerations and Post RFI 
Obligations
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Obligations to Departing Employees

28

Requirements
 COBRA continuation coverage notices
 Payment of accrued vacation/sick time per policy and state law
 Final paycheck timing (state specific)

Best practices and options
 Release and severance benefits if offered
 Ensure OWBPA group decisional unit and disclosures are made

 Consider recall rights, potential transfers, and preference in 
rehire

 Outplacement assistance
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Releases and Severances
 Any release of claims must be:
 Voluntary
 Provided for consideration

 Certain rights cannot be waived:
 Filing a charge with the EEOC
 Workers' compensation claims
 Certain state claims

 Workers over 40 (OWBPA)
 45-day consideration + 7-day revocation period
 Note advising to consult an attorney
 “Informational schedule” identifying the decisional unit, criteria, 

and the ages and titles of those selected AND not selected
29

Recall Rights and Promises
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If your CBA or written policy requires recall rights, you must follow 
it.

Recall rights may connect with mandatory effects-based bargaining 
in union workspaces.

Best practice: Don’t make promises you may not keep.

Do not promise employees they will be recalled if things pick up 
unless you actually intend to call them back.
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Reductions in Force in a Modern 
Work Environment

31

A.I. Replacement of Work
 Automation of task/roles is a legitimate business 

justification but should be documented carefully.
 What you need to show:
 Which specific tasks has A.I./automation taken over?
 How does this connect to the specific jobs being eliminated?
 Cost-benefit analysis supporting the automation decision.

 Don’t just say “A.I.” Be specific about what changed and 
why.

 Consider phased transitions vs immediate displacement.
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Using AI in Workforce Decisions
 A.I. can help analyze data, but A.I. should NEVER be the 

decisionmaker.
 Using A.I. does not prevent discrimination liability.
 Understand each step A.I. took to reach any outcome.
 Be aware of state and city Employment A.I. laws.

33

Best Practices and Guidelines
 Document business justification and consider alternatives
 Don’t write anything you wouldn’t want read
 Run demographic analysis with counsel
 Train managers before any announcement
 Follow your handbook and CBA
 Give proper WARN notice
 Get compliant releases
 Treat departing employees with dignity
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Questions?
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