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Immigration Law 
Essentials for Employers: 

What HR & Business Leaders 
Need to Know

 Kevin Battle

 Lee Ryder Koffend

The materials and information have been 
prepared for informational purposes only.  
This is not legal advice, nor intended to 
create or constitute a lawyer-client 
relationship. Before acting on the basis of 
any information or material, readers who 
have specific questions or problems 
should consult their lawyer.
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Today’s Topics
 Navigating the Current Immigration Landscape  
 Benefits of Using Employment Based Immigration and 

Overview of Commonly used Visas 
 H-1B: Specialty Occupations
 F-1 OPT or STEM OPT  
 TN: NAFTA Professionals 
 Permanent Residency Planning 

 Compliance, Best Practices and Trends
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Navigating the Immigration Landscape
 Changing administrations bring new policy guidance, 

executive orders, proposed regulations
 A look back in history-
 Previous Trump administration issued initial travel bans and 

executive orders
 Policy changes and slower processing times
 Increase in “Requests for Evidence” for adjudications due to 

change in deference policies 

 A look ahead – continuation of increased enforcement 
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Recent Administration Initiatives
 Temporary Protected Status – extensive termination
 Homeland Security may designate a country for TPS due to 

conditions in the country that temporarily prevent the country's 
nationals from returning safely, or declare end of this protection

 HR managers monitor end date for I-9 compliance 

 H-1B $100,000 fee – suspended, while pending appeal 
 Visa pauses – impacting visas from abroad for certain 

countries – in effect at consulates
 Struck down by courts for cases at USCIS inside U.S.

 Frequent form updates – monitor current versions
 USCIS Recent “Request for Evidence” memo – move to 

deny for incompleteness without an opportunity for RFE
5

Recent initiatives
 H-1B Modernization Rule – final rule, eff: Jan 17, 2025,   

Still in effect:
 Cap-Gap Extension: F-1 students waiting for an H-1B visa can get 

cap gap extension to stay and work until H-1B starts (up to April 1)
 Cap-Exempt Status Flexibility: Nonprofit and government research 

organizations do not need to be focused only on research to qualify 
for H-1B cap exempt status

 Specialty Occupation Definition:  There are clearer rules that the 
job must match the academic degree, and more flexibility about 
what degrees can qualify

 Deference to Previous USCIS Decisions: If USCIS already approved 
a petitioners application in the past, then will likely again (unless 
material change, error or new information)
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Recent initiatives
 H-1B Modernization Rule – continued 
 Bona Fide Employment: The job being offered must be legitimate 

and supported by job offer/work orders 
 Integrity and Employment Verification: Stricter requirements/ 

audits to ensure the position and employer are legitimate
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Navigating the Immigration Landscape
Several key immigration changes:
 Immigration Enforcement

 Changes to policy memoranda for enforcement priorities

 Employment-Based Immigration:
 Stricter wage requirements for H-1B visas
 Increased compliance reviews and audits of employers' documentation
 Frequently changing forms 

 Family-Based Immigration:
 Stricter financial thresholds for sponsors and return of the Public Charge 

standards effective Sept. 18, 2026 and new forms
 Mandatory in-person interviews for family-based petitions

 Students – change to “date certain” end-dates from Duration of 
Status, effective Sept. 15, 2026
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Navigating the Immigration Landscape
 Entry and Admissions Policies:

 Reinstatement of regional travel bans and intensified vetting procedures, 
including social media screening

 Visa freezes from numerous countries, with limited exceptions
 Avoid international travel unless necessary, as re-entry risks may increase.
 Elimination of third country visa processing
 Social media review and searches

 Procedural and Adjudication Changes:
 Increased Requests for Evidence (RFEs) and denials, with heightened standards 

for documentation
 Delays in processing time 10+ months, exceeding 240 day work authorization 

rules
 Request for biometrics in response to premium processing requests, impacting 

processing time 
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Navigating the Immigration Landscape
Reminder: Rights apply regardless of immigration status to protect in interactions 
with law enforcement and immigration officials:
 Right to Remain Silent:

 You do not have to discuss your immigration or citizenship status with police, immigration agents, or 
other officials

 Right to Refuse Searches:
 You can refuse consent for a search of yourself or your belongings unless the officer has a warrant or 

probable cause

 Right to an Attorney:
 You have the right to hire your own lawyer

 Right to Contact Consulate:
 You have the right to contact your country’s consulate if you are detained

 Right to Due Process:
 You have the right to a hearing before an immigration judge and to be represented by an attorney at 

your own expense
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H-1B Season Update 

11

 Registration opens March for cap subject petitions –
 The Department of Homeland Security (DHS) replaced the  

random H-1B lottery with a wage-weighted selection system.
 Plan ahead in January 2027 to review candidates for registration.
 H-1B 100K fee currently struck down as unconstitutional
 Opportunity for employers and planning for next H-1B season

H-1B Season Update (Cont.)
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 The current system is probability-weighted by wage level 
using the Department of Labor’s four wage tiers:

Entries in selection poolDOL Wage Level

4 entriesLevel IV (highest)

3 entriesLevel III

2 entriesLevel II

1 entryLevel I (entry-level)

This means:
 Higher-wage jobs have significantly better odds
 Lower-wage roles are still eligible, but with reduced chances
 Each beneficiary still counts only once toward the 85,000 cap
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Summary : F-1 Student OPT/STEM 
 Eligibility based on completion of degree program in the 

United States 
 OPT work authorization available for 1 year in related field 

for on the job training related to degree 
 STEM OPT provides an additional 2 years of work 

authorization if in STEM field and employer is E-Verified 
 Student must apply for EAD with USCIS 
 No mandatory employer fees
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OPT STEM Responsibilities
Employer Responsibilities

 I-983 Training form and sign 
attestations

 Timely evaluations per 
training plan

 Pay commensurate to US 
workers

 Amend I-983 for material 
change

Student Responsibilities
 Update school on data 

validation
 Report material change to 

school/portal
 Submit timely evaluations 

school/portal
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Work After OPT?

15

Q. How can a student on OPT to continue working?

A. Plan to sponsor the student for other employment visa 
categories (i.e., H-1B, TN, etc.) and permanent residency for 
long term planning

Note: there is a seamless transition from OPT to H-1B 
(i.e., “cap-gap”)

H-1B Visa
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H-1B:  Specialty Occupations
 Hold a baccalaureate or higher degree required by the 

specialty occupation from an accredited U.S. college or 
university
 Hold a foreign degree determined to be the academic equivalent of 

such U.S. degree; or
 Have education, specialized training or progressively responsible 

experience that is the equivalent of a U.S. baccalaureate degree.

 Hold license or certification to practice the specialty 
occupation, when offered employment in a licensed 
profession
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H-1B Visas (Cont.)
 Requires a labor condition attestation (different from and easier 

to obtain than a labor certification)
 Requires employer to pay the “prevailing wage,” the higher of 

wage rate paid to others with similar qualifications performing 
similar duties; or the rate for the job in the geographic area

 Are granted for three years, with extensions for a total stay of six 
years, (a longer period of stay beyond 6 years is possible if 
permanent resident status process started)

 65,000 H-1B visas may be issued each fiscal year
 An additional 20,000 visas are available for workers having a 

Master’s or higher degree from a U.S. institution
 The federal fiscal year runs from October 1 through September 30
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H-1B: Cap-Subject v. Cap-Exempt 
CAP-EXEMPTCAP-SUBJECT

 Foreign nationals employed by 
institutions of higher education, 
nonprofit research organizations, or 
governmental research organizations

 No annual limit; no lottery; can apply 
at any time 

 Most foreign nationals eligible for the 
H-1B visa 

 Must enter an annual lottery held in 
March and be selected 

 Capped at 65,000 per fiscal year, 
with an additional 20,000 for foreign 
nationals with a US master’s or other 
advanced degree
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H-1B Planning for FY2028 Lottery
 Registration period: March 2027 and lasts about 2 weeks. 

Official dates not yet announced  
 Government cost per registration: $215
 Selected registrations generally notified by March 31
 Petition filing period if selected: April 1 to June 30
 Earliest petition start date:  October 1
 Subsequent selections may occur later in the year if H-1B 

cap not reached from first lottery

20

19

20



11
© 2026 Miller Johnson. All rights reserved.

H-1B Working in US at Other Company
 H-1B visa Transfers
 Convenient
 Available (almost) any time
 Fast (can work upon filing instead of approval notice)
 Very cost effective

 Review remaining H-1B time for planning purposes, 
generally 6 years total, with exceptions 
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Continued Value of the H-1B Visa
 Often only option to retain or hire skilled foreign nationals, 

including recent U.S. college graduates 
 Retention of valuable internationals students whose work 

authorization has limited duration under those visa 
classifications

 Retention of valuable employees who are in a dependent 
status and wish to be independent from their spouse’s 
immigration status

 Dual intent visa, allows for adjustment of status to green 
card 
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H-1B: Things to Look Out for When 
Screening Candidates 
 Offered position requires at least a bachelor’s degree for 

entry into the position 
 Candidate holds at minimum bachelor’s degree in a field 

related to the position at the time of application filing 
 Candidate has required licensing for the position at the 

time of application filing 
 Salary meets prevailing wage requirement 
 If already in H-1B status, how much H-1B time does the 

candidate have left? 
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TN Visa
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TN: US Mexico Canada Agreement Workers 
 Are available to Canadian and Mexican nationals
 List of qualifying occupations includes engineers, nurses, 

accountants, computer systems analysts, lawyers, scientific 
technicians/technologists, social workers, dentist, medical 
laboratory technologists, biologists, and pharmacists 

 May be issued to Canadians without preapproval by the 
United States Citizenship and Immigration Services 
(USCIS); Canadians apply directly at the border

 Are granted for a period of stay of 3 years, with no limit on 
extensions, but no “intent to immigrate”
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TN: Things to Look Out for When Screening 
Candidates 
 Canadian or Mexican citizen
 Position falls within a qualifying occupations 
 Candidate has required qualifications as listed in treaty to 

enter into the position 
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Permanent Residency Planning

27

US Permanent Residence Timeline 

28

 Prevailing Wage 
Determination: 
6 months

 Recruitment: 2-3 months 
 ETA 9089 Certification: 

8-12 months

Step 1: Labor 
Certification 

 Regular Processing: 
12 months (depending on 
classification) 

 Premium Processing: 
15-45 days

Step 2: Immigrant 
Visa Petition  Depends on Service 

Center/Consulate 
 In Michigan AOS -

12 months

Step 3: Adjustment of 
Status or Consulate 

Processing 
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Step 1: Labor Certification
 Process starts with prevailing wage request to U.S. 

Department of Labor (ETA9141)
 Job duties, experience, and educational requirements analyzed to 

determine prevailing wage

 Next, employer must conduct “good faith” recruiting efforts 
in local labor market using appropriate sources, screen and 
interview applicants and demonstrate lack of qualified-
available U.S. Workers.

 Then, filing of the PERM application (ETA9089)
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Step 2:  Immigrant Petition 
 File I-140 petition with USCIS based on preference category
 EB-2: Advanced degree professionals or “exceptional ability”
 Advanced degree = master’s or higher, or bachelor’s + 5 years 

progressive experience
 Exceptional ability generally requires:

 An academic record showing a college degree 
 Letters documenting at least ten years of full-time related experience 
 Evidence of a salary or other remuneration which demonstrates 

exceptional ability
 Recognition for achievements and significant contributions to the field

 EB-3: Bachelor degree professionals + skilled workers 
 Bachelor degree = 4 year degree required by field 
 Skilled Workers = 2 years of training beyond high school 
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Avoiding the PERM Process
 EB-1A: Candidates must have received sustained national 

or international acclaim in sciences, arts, education, 
business, or athletics ; major prizes or awards for 
excellence; or comparable evidence (similar to O-1 visa)

 EB-1B: International recognition of outstanding 
achievements as a Professor or Researcher in a particular 
academic field

 EB-1C: Multinational managers or executives already 
employed at an affiliated entity abroad (similar to L-1A visa)

 EB-2 NIW: National Interest Waiver for endeavors that have 
both substantial merit and national importance 
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Permanent Resident Status: The Final Steps
Adjustment of Status

 Lawfully admitted to the 
U.S. in another visa 
category and lawful status 
maintained

Consular Processing
 Application made before the 

United States Consulate in 
home country or another 
country if that Consulate 
accepts non-resident filings
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Green Card Topics
 Adjustment of status in U.S. still viable pathway (despite 

“discretionary benefit” memo)
 New stricter “public charge standard effective September 

18, 2026
 New forms must be used for current versions
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Compliance, Mitigating Risk, and 
Internal I-9 Audits as Best 

Practices 

34

33

34



18
© 2026 Miller Johnson. All rights reserved.

I-9 Compliance 
 We must have a properly completed I-9 for every employee 

hired after November 6, 1986.
 In April 2026, ICE expanded the list of substantive I-9 violations.
 Missing employee birthdate
 Missing USCIS/alien number
 Missing signature date
 Missing name/title of employer representative 
 Missing first day of employment certification
 Incomplete doc title, number, issuing authority, or expiration

 What type of documentation is acceptable
 Employer must be aware of which employees require 

reverification
35

I-9 Risk Mitigation/Best Practices
 Training of all individuals responsible for completing I-9s.
 Regularly conducting internal I-9 audits of a representative 

sample of your workforce
 E-Verify
 Introduction of “Status Change Report”

 E-Verify+
 Maintain a system for identifying who must be re-verified
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Sponsorship Risk
 Material changes in employment 
 Changes in FEIN employer
 Changes in worksites
 Promotion/change in duties
 Hybrid/remote work arrangements

 Prevailing Wage Obligations
 Properly classifying roles
 What type of compensation counts

 Public Access File/PERM Record Retention
 Incomplete notices
 Missing documents
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Sponsorship Mitigation/Best Practices
 Material Changes 
 Develop internal controls that establish clear expectations of 

communication before material changes are made.  
 Require legal review before implementing material change 

impacting sponsored employees. 
 Material changes not only put the company at risk, but can also put the 

foreign national at risk

 Prevailing Wage Obligations
 Review job description minimum qualifications and compare them 

to Department of Labor wage levels
 Consider whether listed skills/qualifications are actually required 

and if not consider revisions. 
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Sponsorship Mitigation/Best Practices
 Understanding when the prevailing wage obligation begins.
 For H-1B visa, the prevailing wage begins on the first day of 

employment under the Labor Condition Application.
 For PERM, the prevailing wage begins only after a green card has 

been issued. 

 What type of compensation counts
 Bonuses can be included in wages only if they are non-

discretionary and guaranteed. 

 Public Access File/PERM Record Retention
 Ensure company responsible party is familiar with obligations
 Regularly audit files
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Questions?
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