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Today’s Topics

Federal developments affecting DEI compliance

Recent EEOC enforcement actions

What can employers still do with respect to DEI
initiatives?

Compliance tips

January 2025 Executive Orders

EO 14151 - Ending Radical and Wasteful
Government DEI Programs and Preferencing

EOQ 14173 - Ending lllegal Discrimination and
Restoring Merit-Based Opportunity

= Certification Provision mandates certification that no
DEI program violates the law
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March 2025 EEOC Guidance

What to Do if You Experience Discrimination Related to DEI at

Work
“[Tlaking an employment action motivated - in whole or in part -
by an employee’s race, sex, or another protected characteristic.”
Using quotas or otherwise “balancing” the workforce

Disparate Treatment
Hiring / Firing
Promotion / Demotion
Compensation / Fringe Benefits
Exclusion from training or fellowships
Exclusion from mentoring or sponsorship programs
Selection for interviews (including placement on candidate slates)

MILLERER
SRS

Attorneys

What to Do if You Experience Discrimination
Related to DEI at Work (Cont.)

Limiting, Segregating, and Classifying employees in a way that affects
their status or deprives them of employment opportunities

Limiting membership in groups (e.g., ERGs, affinity groups, etc)

Separating into groups based on PC when administering DEI or other trainings,

or other privileges of employment, even if separate groups receiving same
programming content or amount of employer resources

Harassment
Harassment that “results in an adverse change to a term, condition, or privilege
of employment,” or is “so frequent or severe that a reasonable person would
consider it intimidating, hostile or abusive”

Retaliation
Includes “reasonable opposition to DEI training may constitute protected activity
if employee provides fact-specific basis for belief that training violates Titel VII

Attorneys

© 2026 Miller Johnson. All rights reserved.




What to Do if You Experience Discrimination
Related to DEI at Work (Cont.)

Do Title VII's protections only apply to individuals who are
part of a minority group?
No. There is no such thing as “reverse discrimination” and standard of
proof is the same
Can an employer excuse its DEl-related considerations of
race, sex, or another protected characteristic, provided that
the protected characteristic wasn’t the sole or deciding
factor for the employer’s decision or employment action?

No. An employment action still is unlawful even if race, sex, or
another Title VIl protected characteristic was just one factor among
other factors contributing to the employer’s decision or action.

What to Do if You Experience Discrimination
Related to DEI at Work (Cont.)

Can an employer justify taking an employment action
based on race, sex, or another protected characteristic
because the employer has a business necessity or
interest in “diversity,” including preferences or requests by
the employer’s clients or customers?

No.

Can an employer’s DEI training create a hostile work
environment?
Yes. Depending on the facts, an employee may be able to
plausibly allege or prove that a diversity or other DEI-related
training created a hostile work environment by pleading or
showing that the training was discriminatory in content,
application, or context.
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May 2025 “Civil Rights Fraud Initiative”

Use False Claims Act to “aggressively pursue” civil-rights
claims against federal contractors and recipients of federal
funds who “knowingly violate civil rights laws” and “falsely
certify compliance with those law.”

Includes “DEI programs that assign benefits or burdens on race,
ethnicity, or national origin

Damages under False Claims Act
Treble damages and other significant penalties

9
Impact of Trump DEI Policy on Employers
2026 Workplace Policy Institute
(WPI) Survey Report shows:
71% of employers reported DEI L
policy changes impacted their é
business
For large employers, 86% reported %
DEI policy impacted business e
)
10

© 2026 Miller Johnson. All rights reserved.




Recent Federal Developments

Affecting DEI Compliance

Letter From EEOC Chair to Fortune 500

In February, the EEOC Chair sent a
reminder letter to the leaders of
the 500 largest U.S. companies
reminding them that DEI initiatives
must comply with Title VIl and
other federal anti-discrimination
laws.

The EEOC emphasized that DEI
programs are not inherently
unlawful, but employers must
ensure that their policies and
practices do not discriminate on
the basis of race, sex, or another
protected characteristic.
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(Cont.)

Employers were reminded that all
employment decisions—including

hiring, promotions, compensation,
and other workplace practices—

should be based on qualifications
and legitimate business factors,
rather than protected
characteristics.

Letter From EEOC Chair to Fortune 500

“l urge Corporate America to reject
identity politics as its solution to
society’s ills. The only lawful way to
stop discrimination on the basis of
race or sex, is to stop discriminating
on the basis of race or sex.
Protecting workers begins with
preventing discrimination. The
EEOC is committed to helping
businesses comply with the law.
Hiring workers based on their merit,
excellence, and character - not
skin color or sex - is the right thing
to do and benefits employers and
employees alike.” - EEOC Chair
Andrea Lucas
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Law Firms & Schools, Too

EEOC sent 20 ‘voluntary’ investigation letters to prominent
law firms seeking information about DEI practices,
including names and other personal information of young
lawyers and law students who may have benefitted from a
DEI practice.

As of February 2026, the EEOC has stopped pursuing the
letters after many of the firms initiated litigation.

The Department of Education has targeted the ABA for its
longstanding DEI review process for law school
accreditation.

14
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EEOC National Enforcement Plan

A Roadmap of EEOC’s priorities.
2023 plan focused heavily on recruiting
and hiring barriers for underrepresented
groups. Focused on Al, non-English
speaking employees, LGBT workers,
pregnancy, discrimination triggered by
global events.

The National Enforcement Plan

was released June 4 and

replaces the EEOC’s prior

Strategic Enforcement Plan.
Complete 180 of prior administration.

Indicates where the agency
intends to focus its investigative
and litigation resources.
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II1. Chair Priorities
The following ongoing Chair Priorities complement, and are applications of, the
substantive categories of priorities listed in Section II:
A. Remedying DEl-related race and sex discrimination;’
B. Protecting American workers from anti-American national origin discrimination;*
C. Defending women's rights to single-sex spaces at work and workers’ rights to express the
binary nature of sex;*® and
D. Protecting workers' religious liberty rights to receive religious accommodations and be free
from religious discrimination, harassment, and related retaliation.®
EEOC Chair Andrea Lucas &
@andrealucasEEQC
Are you a white male who has experienced discrimination at work based on your
race or sex?
You may have a claim to recover money under federal civil rights laws. Contact the
@USEEOC as soon as possible.
The EEOC is committed to identifying, attacking, and eliminating ALL race and sex
discrimination — including against white male employees and applicants.
Visit EEOC.gov to learn more and read our one-page explainer about DEI-related
discrimination.
[}
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EEOC Enforcement Plan Ctd.

Centralizes enforcement goals in EEOC HQ.

Adopts policy directives to avoid disparate impact
investigations and liability, prioritizing disparate treatment.

Interagency cooperation (DHHS, DOE, DOJ)

Recruiting materials that encourage “diverse” candidates
to apply.

B EN
17
Additional Enforcement Priority Signals
May & June 2026, EEOC removed certain data tracking for charge
statistics
LGBT Discrimination
English-only rules
Maternity & pregnancy
June 2026, EEOC OLC issued memorandum opinion arguing that
prior EEOC disparate impact enforcement guidance was
unconstitutional.
June 2026, EEOC won lawsuit challenging its policy of no longer
pursuing enforcement of charges related to LGBT discrimination.
July 2026, DOE Issued new regulatory agenda focusing on what it
considers unlawful DEI in education
July 2026, EEOC issued NPRM to eliminate EEO-1 reporting. JPghLE%Iﬁ
18
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Executive Order 14398: Addressing DEI
Discrimination by Federal Contractors

Executive Order 14398 was
issued on March 26, 2026

and applies to federal

contractors and aoDRESSING
subcontractors. A ECAY GIACTONS
States that the federal

government’s policy is to

prevent racially

discriminatory DEI
practices in federal |
contracting.

o e

Executive Order 14398: Addressing DEI
Discrimination by Federal Contractors (cont)

Requires compliance:

Federal contractors must:
Comply with the required contract clause
Provide records and information if requested by the government
Report known violations by subcontractors

If a contractor fails to comply, the government may:
Cancel or terminate contracts
Suspend contract performance
Declare the contractor ineligible for future federal contracts
(debarment)
Consider enforcement under the False Claims Act in appropriate
cases

© 2026 Miller Johnson. All rights reserved.




IBM & False Claims Act

In 2026 IBM paid ~$17M to settle a False Claims Act case
brought the Administration.

The first major DEI settlement under the FCA, and sets an
enforcement map for how the DOJ might investigate DEI
programs.
Primarily driven by:

Compensation modifiers tied to demographic targets

Race conscious hiring and promotion

Business unit demographic goals

Restricted programming

Investigation went back to IBM’s DEI activities since 2019

21

Recent EEOC Enforcement
Actions

22
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EEOC v. Coca-Cola Beverages Northeast

On February 17, 2026, the -
EEOC sued Coca-Cola
Beverages Northeast.

The lawsuit was filed in

federal court in New - -
Hampshire. W

The EEOC claims that the :
company discriminated BEVERAGES

gainst mal | i
voratonofrevi. . NORTHEAST

EEOCVv. Coca-Cola Beverages Northeast (Cont.)

What the EEOC alleges:

In September 2024, the company held a work-sponsored trip and
networking event

Only female employees were invited
The EEOC says this amounted to intentional sex discrimination

The event activities and perks included social activities,
team-building, recreation, and presentations from company
leaders and executives.

Attendees were excused from their regular work duties,
remained on paid status without using PTO, and received
company paid hotel accommodations, meals, and drinks
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EEOC v. Coca-Cola Beverages Northeast (Cont.)

Why the EEOC says this was discrimination:
Male employees allegedly would have attended if invited
They were allegedly denied:
Paid time away from work
Travel and lodging
Meals and other benefits
Networking opportunities
Access to leaders and executives

The EEOC is requesting changes to company policies, equal
access going forward, damages, and costs.

Before the lawsuit, the EEOC issued a reasonable cause finding

in January 2025 and the agency also tried to resolve the matter
through conciliation.

EEOCVv. Coca-Cola Beverages Northeast (Cont.)

The key issue is that the EEOC views this as more than a
social event.

The EEOC says the event provided work-related benefits
and because these benefits were allegedly offered only to
women, men may have been denied equal terms and
privileges of employment.
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EEOC v. The New York Times

In July 2026, the EEOC sued
The New York Times, alleging
violations of Title VII.

The EEOC alleges the
company denied a white male
editor a promotion because
of his race and/or sex.

According to the complaint,
the decision was influenced
by the company’s DEI
initiatives and stated goals of
increasing racial and gender
diversity in leadership
positions.
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EEOC v. The New York Times (Cont.)

The employee had extensive experience in real estate
journalism and applied for the Deputy Real Estate Editor
position.

The EEOC alleges:

The employee was excluded from the final round of interviews
Every finalist was someone other than a white male

The successful candidate was an external, non-white female
applicant with little or no real estate journalism experience, despite
that experience being listed as a qualification

The selected candidate allegedly bypassed portions of the

employer’s normal interview process and received lower interview
ratings than other finalists

28
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EEOC v. The New York Times (Cont.)

“No one is above the law—including ‘elite’ institutions. There
is no such thing as ‘reverse discrimination’; all race or sex
discrimination is equally unlawful . . . The EEOC is prepared
to root out discrimination anywhere it may rear its head. No
matter the size of power of the employer, the EEOC under my
leadership will not pull punches in ensuring evenhanded,
colorblind enforcement of Title VIl to protect America’s
workers, including white males.” - EEOC Chair Andrea Lucas

MILLERER
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Investigation of Nike

In 2026, the EEOC filed a
subpoena enforcement action
against Nike in federal court.

The EEOC is investigating

whether Nike’s DEI related
initiatives resulted in systemic /
race discrimination in violation

of Title VII.

The agency sought a court order
requiring Nike to produce
information after the company
allegedly failed to fully comply
with the EEOC subpoena.

MILLERER
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Investigation of Nike

= The EEOC is investigating allegations that Nike engaged in a
pattern or practice of intentional race discrimination against

white employees, applicants, and program participants,
including in:

Layoffs and
separation
decisions

Hiring Promotions Demotions

Mentoring and

Internship leadership ((j)éceeg?r:(;;
programs development 0 ortSnities
programs 12

31

Investigation of Nike

= EEOC has withdrawn the enforcement action against Nike

because it has complied and produced the requested
information according to the EEOC

= Investigation not prompted by employee complaint -
prompted by EEOC Chair

32
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Duke Law

DOJ investigated Duke Law for what it perceived to be
unlawful DEI practices that considered race in admissions.

In response to SCOTUS striking down affirmative action,
Duke eliminated express consideration of protected
characteristics in admissions.

According to the DOJ, Duke continued to rely on protected
characteristics in selecting diverse candidates for
enrollment.

33

Duke Law (Cont.)

“I'd prefer not to say that we will have to work harder to enroll a diverse class.
This is true, but I don't want folks to think we didn’t work harder iffwhen the class
is not as diverse as we would like.” — Duke Law Associate Dean, Admissions and
Student Affairs, William Hoye?

34
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What Can Employers Still Do?

Most DEI efforts remain lawful

Employers can continue to:
Recruit broadly

Offer equal access to mentoring, networking, and leadership
development

Train managers on lawful interviewing, bias awareness, and EEO
compliance

Foster respectful and inclusive workplace cultures

MILLERER
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Compliance Tips

Risk Domains

based on race,
sex, sexual
orientation,
etc.?

or de-funding?

= |s there Even if fully Do you have Do you have
anything lawful, what increased increased
unlawful about types of risks of claims cultural risks
current programs or by current, for recruiting,
programs? activities will former, or retention, and
Do programs the potential development
explicitly administration employees based on DEI
advantage or target for based on activities (or
disadvantage investigation, current lack thereof?)
any individuals enforcement, programs’?

38
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Highest Risk

Numerical quotas or “aspirational”
Closed ERGs and Affinity Groups

Training, mentoring, and networking based on protected
characteristics

Vendor diversity requirements

Diversity modifiers tied to compensation
Business Unit demographic goals
Diverse interview slates

39

Moderate Risk

ERGs and Affinity Groups with open membership
Generalized diversity-focused recruitment
Bias training

40
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Risk Mitigation Strategies

Privileged DEI audits

Focus DEI efforts on inclusion, where access is not
conditioned on a protected characteristic

Demonstrate hiring decisions based on objective criteria

Linking compensation and terms of employment to
achievement-based criteria

Document the reasons for an employment decision

Big Picture Takeaways

DEI is not unlawful!!

Employment decisions should be based on qualifications
and legitimate business factors

Inclusion efforts remain appropriate when they do not rely
on protected characteristics

Employers should proactively review DEI programs as
enforcement priorities evolve

The goal is not to eliminate inclusion—it is to ensure
inclusion efforts comply with Title VII

Bottom line: Continue promoting opportunity, fairness, and
inclusion—while ensuring employment decisions remain race- and

sex- neutral under Title VII
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Day to Day Practices

Reframe the Language Without Abandoning the Mission
"Open to All" Standard

Decouple Compensation and Performance Metrics from
Demographics

Recruiting for Breadth, Not Balance
Document Decision-Making in Real Time

DEl: are we seeing whistleblower activity. are there
cautions about putting the words DEIl or "equity" or
"equitable opportunities" on the company's social
media sites (we are a federal contractor).
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Please expand on the specific nuances related to
being considered a federal contractor and the
heightened risks associated with continuing to
conduct DEl learning and development and data
collection and analvsis.

[ 1}
45
Data metrics and insights. What are
appropriate and inappropriate use and
what are some good boundaries or
guidance that can be shared with HR and
Mgt.
[ 1}
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Best practice for explaining the
importance of DEI, vs. what people
"think" it is

MILLERER
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How can organizations maintain their commitment
to diversity, equity, and inclusion initiatives while
minimizing legal and compliance risks and ensuring
alignment with evolving federal, state, and local
requirements?
MILLERES
JOHNSON
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Questions?
We’re Here to Help!
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DETROIT
500 Woodward Ave
Suite 3600
Attorneys Detroit, Ml 48226

GRAND RAPIDS
45 Ottawa Ave SW
Suite 1100
Grand Rapids, Ml 49503

KALAMAZO00
100 W Michigan Ave
Suite 200
Kalamazoo, Ml 49007

Cathy Tracey Jakob Williams

CHICAGO

616.831.1792 616.831.1881 150 N Wacker Dr
Suite 700

traceyc@millerjohnson.com williamsj@millerjohnson.com Chicago, IL 60606

millerjohnson.com
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