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New Electronic Distribution Rules

for Group Health Plans

New Electronic Distribution Rules for Group
Health Plans

On July 22, 2026, the DOL issued a proposed rule to create
a new, optional “Notice-and-Access” electronic disclosure
safe harbor for ERISA-covered group health plans

If finalized, it will allow plan administrators to deliver
required disclosures electronically, by default, and send a
digital notice of availability, rather than mail paper copies

The proposed rules are modeled on the 2020 safe harbor
that previously was available only to pension plans
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Notice and Access Model

The proposed rule uses a notice-and-access framework

Employers post required disclosures on a secure website
and send participants a Notice of Internet Availability
(“NOIA”) electronically (e.g., via email or text message)
alerting them that documents are available

Unlike the 2020 pension plan safe harbor, the proposed
rule does not permit direct email delivery of the covered
documents due to privacy concerns

Covered Individuals

Covered individuals include:
Any participant;
Any beneficiary; or
Any other individual entitled to covered documents

Covered individuals must provide an email address or
phone number

Dependent children who have reached age 18 and
provided an email address or phone number also qualify
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Covered Documents

Covered documents include:

Any document or information that that the employer is required to
furnish under ERISA;

SPDs;

SMMs;

SARs,

COBRA notices;
Claims decisions; and
SBCs

Unlike the 2020 pension plan safe harbor, documents that
must be furnished only upon request are also included

Participant Protections

Paper opt-out - Covered individuals have the right to opt out of
electronic delivery and receive only paper versions of covered
documents, free of charge

Paper copies on request - On request, the employer must promptly
furnish a paper copy, free of charge

Invalid address procedures - The system must be designed to alert the
employer of invalid or inoperable electronic addresses; if a NOIA is
returned as undeliverable, the employer must promptly take steps to
cure the problem or treat the individual as having opted out
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Initial Paper Notification and Severance from
Employment

Initial Paper Notification - Before relying on the new safe harbor, an

employer must furnish a one-time initial notification explaining:

The switch to The individual’s How to request
electronic delivery; right to opt out; and paper copies

Severance from Employment -When an employee using an employer-
assigned electronic address separates from employment, the
administrator must take reasonable steps to ensure continued
accuracy of the electronic address or obtain a new one

11

Comparison to Wired at Work Safe Harbor

The new proposed rule does not replace the existing 2002
“Wired at Work” safe harbor

Instead, it adds an additional, optional pathway for
electronic delivery

Primary difference: “Wired at Work” rule requires
employees to have work-based computer access or to give
explicit permission; new proposed rule allows electronic
access, by default, once an individual provides an email
address or phone number

Uncertain when the new proposed rule will take effect, but
probably not until plan years beginning in 2028

12
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Trump Accounts

13
Trump Accounts
OBBB - Creation of new “Trump accounts” for children
One-time contribution of $1,000 for children born in the
U.S. in 2025 through 2028
Up to $5,000 in total contributions per year
Employees may contribute on a pre-tax basis under Section 125 of
the Internal Revenue Code to their dependent children’s Trump
Accounts
Employees can’t make pre-tax contributions to their own Trump
Accounts - i.e., no impermissible deferred compensation
Up to $2,500 of employer contributions per year
Employer contributions not includible in employees’ gross incomes
14
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Trump Accounts (Cont.)

Similar to individual retirement accounts (“IRAs”)

Must be invested in an “eligible investment”

Defined as a mutual fund or ETF that tracks the S&P 500 or any
other index that is comprised of equity investments in primarily U.S.
companies

Expense ratio must be at or below 0.1%

In general, no distributions permitted until the account
beneficiary attains age 18
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Trump Accounts - Proposed Rules

On August 11, 2026, the IRS issued proposed rules on
Section 128 (employer contributions to Trump Accounts) of
the Internal Revenue Code

Key provisions include:
Exclusion from income: Employer contributions to Trump Accounts
for their employees or their dependents are excluded from gross
income up to $2,500 per employee per year
Per-employee limit: The $2,500 cap applies per employee, not per
child or per employer

16
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Written Plan and Nondiscrimination

Written plan requirement: Employers must maintain a separate
written program for Trump Accounts, provide employee notices,
provide annual statements to employees (such as reporting on
Form W-2), and provide reporting to the Trump Account trustee
Nondiscrimination framework: In general, these programs must not
discriminate in favor of highly compensated employees or their
dependents; For example, eligibility classifications must rest on
objective business criteria
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Other Provisions

Reasonable Notification - Eligible employees must be given
reasonable notification of the availability and terms of the
Trump account contribution program

Employee Certification - An employer may rely on written
employee certifications, in paper or electronic form, that
include the following representations:

The account beneficiary is the dependent of the employee;

The beneficiary’s date of birth (so the employer can confirm that
the beneficiary is under the age of 18);

No facts are known to the employee that would make the account
beneficiary ineligible to receive a contribution to their Trump
account

Attorneys
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Dependent Care FSA Proposed

Rules and Limitation Change
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Dependent Care FSAs - Proposed Rules

On August 11, 2026, the IRS issued proposed rules on
Section 129 (contributions to dependent care FSAs) of the
Internal Revenue Code

Focus is on nondiscrimination rules

In general, eligibility, contributions, and benefits cannot
disproportionately favor highly compensated employees
(“HCES”) over non-highly compensated employes (“NHCES”)

HCE definition: Generally, 5% owners or employees who
earned more than $160,000 in the preceding year
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55% Average Benefits Test

55% Average benefits test: The average benefit received by
non-HCEs must equal at least 55% of the average benefit
received by HCEs

The proposed rules resolve an ambiguity about who counts
in the 55% average benefits calculation

Under the proposed rules, the denominator includes only
employees who actually received benefits greater than zero
during the plan year - not all eligible employees

This is significant because many employers conservatively
included all eligible employees, and since many NHCEs
elected zero benefits, this drove down the NHCE average

55% Average Benefits Test

New remediation pathway: If the average benefits test
fails, the employer may remediate by including the excess
benefit amounts in the income of affected HCEs and
reporting them as wages on Form W-2 by the W-2 filing
deadline

Previously, employers generally corrected the failure by
running testing early in the year, and reducing HCE
elections before the end of the year until such testing was
passed
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Dependent Care FSA Limitation Increase

Pre-OBBB: The annual exclusion for dependent care FSA
programs is limited to $5,000 ($2,500 if married and filing
separately)

OBBB: The annual exclusion is increased to $7,500
($3,750 if married and filing separately)

Section 125 Cafeteria plans will likely need to be amended to
incorporate the new limits

SPDs should be updated

This increased limit may make it more difficult for
dependent care FSAs to satisfy the 55% Average Benefits
Test

Effective Date: Taxable years beginning in 2026

23

Health and Welfare Benefit Plan
Litigation Update
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Trending Litigation in 2026

Tobacco surcharge wellness program

litigation

s Voluntary benefits program litigation

Prescription Drug / Pharmacy Benefit
Manager Fiduciary Breach Litigation

Allegations that the plan fiduciaries breached their ERISA
fiduciary duties by mismanaging PBM contracts, resulting
in substantial overpayments for prescription drugs and
increased costs passed on to plan participants

Lewandowski v. Johnson & Johnson (mismanagement of
prescription drug benefits and overpaying PBM)

Navarro v. Wells Fargo & Co. (mismanagement of
prescription drug benefits)

Stern v. JP Morgan & Co. (mismanagement of PBM, causing
inflated drug costs)
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Tobacco Surcharge Wellness Program
Litigation
Allegations that employer-sponsored tobacco surcharge

programs violate HIPAA/ACA wellness program
requirements and ERISA’s fiduciary standards

Common theories:

The program does not provide a reasonable alternative standard
(“RAS”) to avoid the surcharge;

The “full reward” is not provided upon completion of the RAS at
least once per year

Inadequate notification of the RAS
The surcharge imposition breaches ERISA fiduciary duties

27

Tobacco Surcharge Wellness Program
Litigation
Plesha v. Ascension Health Alliance (ERISA does not
require retroactive reimbursement)

Williams v. Target Corp. (ERISA does not impose a
physician-accommodation notice requirement on wellness
programs)

Spencer v. Campbell Soup Co. (Plaintiff never enrolled in or
attempted to enroll in the tobacco cessation program;
ERISA’s “full reward” requirement does not mandate
retroactive reimbursement)

28
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Voluntary Benefits Program Litigation

Allegations that:
Employers failed to ensure the costs of voluntary insurance
programs were reasonable, resulting in excessive premiums paid
by employees
Brokers who facilitated the programs acted as ERISA fiduciaries
and engaged in unlawful self-dealing through undisclosed
commissions
Employers violated the DOL voluntary plan safe harbor by, among
other things, filing Form 5500s for the plans

Voluntary Benefits Program Litigation

Kanne v. Connecticut Gen. Life Ins. Co. (Promoting a group
policy to employees as part of the employer’s customary
benefits package (e.g., at open enroliment) has been
considered endorsement)

Steigleman v. Symetra Life Ins. Co. (An employer’s
involvement in assessing the quality of particular types of
coverage to be offered has been considered endorsement)

Stoudemire v. Provident Life & Acc. Ins. Co. (Making a
program available on a pre-tax basis as part of the
employer’s Section 125 cafeteria plan has been considered
endorsement)
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Cybersecurity Litigation

The 2024 Change Healthcare cyberattack exposed
participants’ personal information to hackers, leading to
dozens of lawsuits by participants and providers

Plan fiduciaries have a responsibility under HIPAA for robust
vendor oversight and compliance with privacy and security
rules

HIPAA Penalties

Spencer Gifts LLC Flexible Benefits and Welfare Benefit

Plans Resolution Agreement (May 20, 2026) - $450,000
Resolution Amount

One of the first resolution agreements to involve a health
plan

Incident Date - In November 2021, a ransomware actor
infiltrated the network of Spencer Gifts’ group health plan,

encrypting data and exposing electronic protected health
information (“ePHI”)
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Spencer Gifts Resolution Agreement

Impacted Individuals - The incident compromised the
sensitive data—including names, addresses, phone
numbers, and Social Security numbers—of over 10,000
individuals

Discovery - The breach was reported to OCR on January
24,2022, after employees experienced network and VPN
connectivity issues

Spencer Gifts Resolution Agreement

Risk Analysis Failure - The plan failed to conduct a
comprehensive, accurate risk analysis to locate
vulnerabilities regarding ePHI

Policy Shortfalls - The entity lacked sufficient written
privacy, security, and breach notification policies aligned
with HIPAA requirements prior to the attack
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Spencer Gifts Resolution Agreement

Financial Penalty - A monetary settlement of $450,000

Corrective Action Plan (CAP) - A two-year monitoring period
requiring the plan to perform a thorough risk assessment,
rewrite and implement compliant security policies, and
conduct mandatory staff training

35

Retirement Plans &
Executive Compensation

36
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Agenda

a SECURE 2.0 Implementation Update
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DOL Regulatory Agenda & Enforcement Shift

ERISA Litigation Trends

i)

’

Legislative Proposals to Watch
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SECURE 2.0 Implementation - Ongoing
IRS Guidance

IRS finalized regulations on catch-up contribution Roth
requirement - mandatory Roth treatment for catch-ups by
participants earning over $145,000 (as adjusted); effective
1/1/2026

IRS moving SECURE 2.0 updates to RMD rules, LTPT
employee rules, and mandatory auto-enrollment
requirements into final rule stage per 2026 Unified Agenda

Saver’s Match (Notice 2026-48)- refundable credit
deposited directly into retirement accounts effective for
plan years beginning after 12/31/2026
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SECURE 2.0 Implementation - Ongoing
IRS Guidance

Plan amendment deadline: 12/31/2026 for non-
governmental qualified plans (SECURE Act, CARES Act,
SECURE 2.0)

Action ltems:
Finalize plan amendments by December 31, 2026
Begin Saver’s Match planning

g
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DOL Regulatory Agenda - Fiduciary &
Investment Rules

Reworking "Prudence and Loyalty" (ESG rule) - expected to

emphasize that fiduciaries must base investment decisions “only on
financial considerations relevant to the risk-adjusted economic value
of a particular investment, and not to advance social causes”

"Fiduciary Duties in Selecting DIAs" (alternative investments rule) -
proposed rule; process-based, asset-neutral “safe harbor” for DC plan
investments including private equity, private credit, etc. Six factors:

Performance (but “not solely on expected returns”)

Fees (not required to pick lowest cost if higher cost is justified)

Liquidity (applicable to private investments)

Valuation (applicable to private investments)

Benchmark (choosing the right comparison)

Complexity (may need to hire advisor)
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DOL Regulatory Agenda - Fiduciary &
Investment Rules

Target Date Fund benchmarking guidance in progress

ESOP valuation "adequate consideration" redefinition
underway

Action Items:

Monitor DOL alternative investments rule for investment menu
implications
Review ESG-related investment policies for compliance

DOL Enforcement Shift - FAB 2026-01
(April 14,2026)

EBSA set four enforcement priorities: (1) prioritize most
egregious conduct/significant harm, including ESG-
motivated fiduciary conduct; (2) avoid "regulation by
enforcement" - novel theories through rulemaking; (3)
higher-level review for uniformity; (4) timely enforcement

ESOP valuation investigations on hold until acceptable
valuation standards established
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ERISA Litigation Trends - Record Filings
Continue

ERISA class action filings/settlements continue
Janus Henderson - $6.5M (underperforming proprietary funds) (April 29, 2026)
Service Corp. Int’l - $2M (expensive admin fees, high-cost share classes)
Providence Health and Services - $42M (use of forfeitures) (February 20, 2026)
Capital One - $9.6M (use of forfeitures) (January 14, 2026)

Ferguson Enterprises, LLC - $1.8M (excessive administrative fees) (October 31,
2025)

Knight-Swift Transportation - $3M (fees and forfeitures) (October 23, 2025)

ADP - $48M (excessive fees, poorly performing investments, improper payments
(August 3, 2026)

Frontier Communications - $14M (concentration in Verizon stock, which the
company also owned) (July 10, 2026)

AT&T - $184M (alleged outdated actuarial factors in calculating benefits) (July 9,

2026) -
JORREN

Attorneys

ERISA Litigation Trends - Record Filings
Continue

Forfeiture litigation ongoing - should forfeitures offset plan
expenses vs. reduce employer contributions; DOL filed
amicus briefs supporting sponsors

Dozens of stable value fund lawsuits challenging crediting
rates

12+ class actions since early 2026 targeting American
Century One Choice TDFs

Congressional attention: "Pension Predators" hearing (Dec.
2025); ERISA Litigation Reform Act introduced

Attorneys
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Legislative Proposals to Watch

Retirement Savings for Americans Act - Portable retirement
accounts for workers without employer plans; automatic
enrollment with government matching

ERISA Litigation Reform Act - Curbing frivolous class
actions against plan fiduciaries

Emergency Savings Enhancement Act - Increase PLESA
max from $2,500 to $5,000; allow HCE participation

Helping Young Americans Save for Retirement Act - Lower
mandatory age threshold from 21 to 18

Legislative Proposals to Watch

Retirement Rollover Flexibility Act - Allow Roth IRA to Roth
401(k)/403(b)/457(b) rollovers

Small Nonprofit Retirement Security Act - Initial and
annual credits that can partially offset payroll tax liability for
small nonprofits starting 401(k) plans
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