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Navigating (and Avoiding) 
Employment Litigation: 

From Demand Letters to EEOC 
and MDCR Charges to Lawsuits

 Rich Cherry

 Matt O’Rourke

The materials and information have been 
prepared for informational purposes only.  
This is not legal advice, nor intended to 
create or constitute a lawyer-client 
relationship. Before acting on the basis of 
any information or material, readers who 
have specific questions or problems 
should consult their lawyer.
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Today’s Topics
 Why employment claims escalate
 EEOC and MDCR charges 
 Demand letters 
 Lawsuits 
 Prevention strategies 
 Employment practices liability insurance
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Why Employment Claims 
Escalate
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Four Common Reasons Claims Escalate
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1. Poor documentation 

2. Inconsistent enforcement

3. Poor Staff Training 

4.Failing to Investigate 

At-Will Employment
The Default Law in every state but Montana.
It means:
1. Employers may establish their own standards for acceptable 

conduct and performance;
2. Employers may enforce those standards according to their best 

judgment, not subject to second-guessing by a judge or a jury; and
3. Either employers or employees may terminate the employment 

relationship “for any reason or no reason at all, with or without 
notice.”
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Q:   Does being “at will” mean you make 
employment decisions arbitrarily?

A: No. It means you make decisions 
when it is the right thing to do, 
in your best judgment, in the 
best interest of the company.
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Q:  Does being “at will” mean you shouldn’t 
worry about consistent application of policy, 
thorough investigation and good 
supporting documentation?

A: Absolutely not. 
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Q:  How does “at-will” employment relate to the 
discrimination laws?

A:  At-will employment does not override
discrimination laws.
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How to (Dis)Prove Discrimination
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Expect to face (and potentially lose) claims, charges, 
lawsuits and other fun stuff

Translation:  For any significant employment decision, an employer 
must be prepared to show a legitimate reason that is:

job-related or 
business-

related
sensible honest consistent provable

or
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Best Practice

Legally “At-Will”

“Just Cause” in Practice
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Just Cause Employment
 In a vacuum, just cause is a due process requirement:
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Reasonable rule 
or standard

Clear notice to 
the employee

Proper 
investigation

Substantial 
evidence

Consistent 
treatment

Appropriate 
consequence
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The Golden Rule: Part 1

 Your expectations
 Where employees stand relative to your 

expectations
 What they need to do in order to meet 

your expectations
 What resources are available to them 

in order to meet your expectations
 What will happen if they do not meet 

your expectations

Communicate:
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The Golden Rule: Part 2
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Be honest Be specific Be available and 
responsive
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The Golden Rule: Part 3

What barriers are they experiencing?
Are there extenuating circumstances?
Do they have other explanations?
 Take special note of 

acknowledgments and admissions

And listen!
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Where do things go wrong?
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Inadequate Documentation
 Document, Document, Document!
 Judges, juries, arbitrators, the EEOC, the MDCR, the MERC, the 

DOL, and the Unemployment Agency all expect to see effective 
documentation from employers

 What is it?
1) Identify problem
2) Confirm expectations
3) State consequences
4) Well-written, accurate and complete

 The best defense in any lawsuit is great documentation
 Effective documentation often prevents employers from even being 

sued in the first place
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Employer Inconsistency
 Follow and enforce your personnel policies and procedures 

as consistently as possible
 Administer similar discipline for similar misconduct
 If you treat two employees differently, make sure there is an 

objective reason to do so that can be effectively articulated
 Inconsistent treatment of employees can be used as 

evidence of discrimination in lawsuits
 Keep a jury on your shoulder when making decisions
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Written Communications: 
Guiding Principle

19

Assume that everything you post, e-mail, text, tweet, snap, or 
blast about an employee will someday be read by the 
employee and . . . 

His or her 
lawyer

A 
government 

agency
A judge A jury

Your parent, 
spouse, and 

child

Watch Your Communications!
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Dan and I talked about Sally, and we are in agreement that she needs 
to go.  No matter what we do, she just keeps complaining that it’s 
discrimination.  It’s exhausting.  

I am pretty sure that John has a drinking problem.

You better not fire her yet.  I think we screwed up her FMLA.

Tell him you’ll deport him if he doesn’t hit target this week.

19

20



11
© 2026 Miller Johnson. All rights reserved.

Watch Your Communications! (Cont.)
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When are we going to fire Jane?  I’ve been telling you for months that she is the most 
worthless employee in this place and you just keep supporting her.  But now it’s clear to 
me that she has a major league mental problem.  What are we waiting for?

Tim has literally gotten too fat to keep up on the line.  It’s gross.

I can’t deal with all the “female issues” in my group. Can we hire some guys?  Please?  

That dude is, what – 90?  Retire already.  

Inadequate Staff Training

Harassment 
Training

- Simply having a harassment policy is not enough
- For a “hostile environment” claim, part of the employer’s 
defense must be that it took reasonable steps to prevent 
harassment in the workplace
- Providing regular harassment training to all staff is critical 
to being able to effectively defend against claims of 
harassment

Harassment 
Training
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Staff Training

Regular 
Training 
for 
HR Staff

- Often HR responsibilities are assigned to someone 
who wears many hats
- Employment laws and HR issues regularly change 
and are often highly technical (e.g., FMLA, FLSA)
- To effectively manage HR issues, staff must be up-to-
date on legal developments
- Training sessions, workshops, email advisories, etc., 
are critical

Regular 
Training 
for 
HR Staff
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Risk: Investigations
 Effective Investigations
 Allegations of harassment
 Allegations of misconduct
 Allegations of poor performance
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Keys to Effective Investigations
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 Evaluate credibility
 Document findings
 Always allow the employee 

being investigated a 
meaningful opportunity to 
respond before issuing 
discipline or other adverse 
action

 Don’t over promise 
confidentiality 

 Prompt Action
 Assign a qualified 

investigator
 Collect documents 
 Interview all potential 

witnesses
 Confirm statements in 

writing if possible

Common Mistakes In Investigations
 Allowing investigator bias to impact the investigation
 Making general and conclusory findings without stating the 

facts and analysis that support the conclusion
 Making ill-advised remarks in memos or reports or emails
 Failing to take the time to do the hard work to conduct a 

prompt, thorough and well-documented investigation
 Failing to effectively communicate the outcome of the 

Investigation
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EEOC and MDCR Complaints
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EEOC and MDCR Overview 
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Administrative agencies 

Discrimination and retaliation claims 

Investigation process 

Position statements 

Potential outcomes 
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The Equal Employment Opportunity Commission
 The U.S. Equal Employment Opportunity Commission 

(EEOC) is responsible for enforcing federal laws that make 
it illegal to discriminate against a job applicant or an 
employee because of the person’s race, color, religion, sex
(including pregnancy), national origin, age, disability or 
genetic information. 

 It is also illegal to discriminate against a person because 
the person complained about discrimination, filed a charge 
of discrimination, or participated in an employment 
discrimination investigation or lawsuit – i.e., retaliation 

 And – filing an EEOC charge is free! 
29

EEOC Charge Statistics
 In FY2025, the EEOC processed over 88,000 new 

discrimination charges and recovered $528 million through 
its pre-litigation enforcement process (which includes 
mediation, conciliation, and pre-cause determination 
settlement).

 This is the highest recovery in the agency’s 60-year history 
and 12% higher than FY2024. 
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EEOC Enforcement & Litigation Statistics
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EEOC lawsuits secured $27 million for 2,505 
individuals in FY2025. 

Even if a charge is dismissed, it is not the end of the 
story… 

Michigan Department of Civil Rights
 The MDCR investigates alleged discrimination based on 

religion, race, color, national origin, sex, age, marital status, 
height, weight, arrest record, and disability 

 In FY2025, the MDCR secured over $3 million for claimants 
through awards and settlements. 

 And … it’s free! 
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Critical Deadlines 

33

Charge notice response deadlines 

Document preservation 

Witness retention 

Litigation hold obligations 

Drafting Effective Position Statements 
 Stick to facts 
 Address each allegation 
 Attach key exhibits 
 Maintain consistency 
 Avoid speculation 
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Employer NO-NOs
 Destroying records 
 Informal communications 
 Inconsistent discipline 
 Ignoring complaints 
 Retaliatory actions 
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Demand Letters

36

35

36



19
© 2026 Miller Johnson. All rights reserved.

Type 1: 
The Request for 
Personnel Records
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Type 2: The Demand
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39

Type 3: 
The AI 
Attorney

Step 1: Initial Responses 
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Preserve all 
relevant 

documents and 
records

Notify leadership

Notify counsel
 Advantage: Attorney-

client privilege
 Disadvantage: $$$
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Step 2: Develop a Strategy
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Assess facts and exposure
•Did we mess up?
•Is this a problem?

•If so, how big?

Types of responses
•Substantively
•Immediate negotiations
•Strategic ignoring

Notify insurance

Step 3: Investigate

42

Interview relevant individuals

 Who interviews?  Internal?  
External?

 Who is interviewed?
 Written statements? 

Compile relevant documents

 Performance reviews
 Communications with the 

demander
 Setting expectations
 Correcting performance
 Interactions to show the 

absence of a hostile work 
environment

 Any other communications 
about the issue/person in 
question
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Step 4: Prepare a Response

43

Who sends it Who is the 
audience Level of detail

Documents 
attached / 
included

Offer to resolve?
 How much
 How it’s presented

What if we made 
a mistake and 
they’re on to 
something?

Step 5: Resolve

44

Settlement agreement (if there’s a compromise or 
resolution)

Tell them to pound sand – what comes next?

Will they actually go away?
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Lawsuits
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When a Lawsuit Is Filed 
 DON’T PANIC
 Lawsuits are marathons, not sprints
 Initial pleadings 
 Discovery obligations 
 Depositions 
 Dispositive motions 
 Settlement
 Trial considerations 

46

45

46



24
© 2026 Miller Johnson. All rights reserved.

Employment Litigation

47

An employer sued by a current or former employee can 
expect to spend anywhere from $20,000 to more than 
$150,000 to defend the case (and that’s just to “win”)

A successful plaintiff in an 
employment litigation case 
can receive:

back pay, 
lost benefits, 
reinstatement or front pay, 
emotional distress damages, 
punitive damages, and 
his or her attorney fees paid by the employer.

Employment Practices Liablity
Insurance
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EPLI
 Protects employers 

against claims arising 
out of the employment 
relationship.
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Typically 
Covers:

 Discrimination
 Harassment
 Retaliation
 Wrongful termination
 Failure to accommodate

Typically, 
Doesn’t 

Cover:

 Wage and hour
 PAGA (California)
 WARN
 Unfair labor practices / 

NLRB cases
 Breach of contract (e.g., 

failure to pay severance)

Pros of EPLI
 Covers defense costs and settlement or judgment (after 

exceeding deductible)
 Helps with budget predictability
 Provides access to employment counsel
 Can be valuable for “high-risk” employers who are a 

frequent target of current and former employees
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Cons of EPLI
 Not all policies are created equally, and not every carrier is 

looking out for you
 Carrier control issues
 Selection of defense counsel
 Litigation strategy
 Settlement discussions

 High premiums or deductibles
 Is there value in having EPLI if you never meet the deductible?

 Coverage dispute issues can delay defending claims
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When Considering EPLI. . . 
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How do you intend to 
use it?

What right do you 
have to choose 
counsel?

Who gets to decide 
litigation strategy?  
Settlement authority?

What claims are 
covered?

Are defense costs 
covered even if the 
claims aren’t?

What’s the carrier’s 
reputation?

Is it actually an 
economic benefit?
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How Do We Avoid All of This?
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Strategies to Reduce Risk 
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Training Updated 
policies 

Consistent 
documentation 

Manager 
accountability 

Early issue 
resolution 
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Practical Takeaways 
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Respond early 

Document consistently 

Investigate thoroughly 

Meet deadlines 

Partner with counsel 

Click icon and select 
photo in

S:\Marketing 
Materials\Attorney Photos 

for Powerpoint

Click icon and select 
photo in

S:\Marketing 
Materials\Attorney Photos 

for Powerpoint
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