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Managing Workplace 
Retaliation & 

Whistleblower Claims

 Mike Stroster

 Collin Goldsberry

The materials and information have been 
prepared for informational purposes only.  
This is not legal advice, nor intended to 
create or constitute a lawyer-client 
relationship. Before acting on the basis of 
any information or material, readers who 
have specific questions or problems 
should consult their lawyer.
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Today’s Topics
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Understanding Retaliation 
- Key legal concepts 
- Common pitfalls
- Litigation trends 

Understanding 
Whistleblower Protection 

- Legal fundamentals 
- Protected reporting activity 
- Recent legal developments 

Managing Workplace Risk 
- Investigating complaints 
- Documentation strategies
- Performance management 
- Practical risk reduction tools 

Retaliation
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What is Retaliation? 
 When an employer takes adverse action against an 

employee because the employee engaged in protected 
activity. 
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Protected vs. Unprotected Activity 
Usually Protected

 Complaints of 
discrimination 

 Harassment complaints 
 Accommodation requests
 Wage complaints 
 Participation in 

investigations 

Usually Not Protected
 Personality conflicts 
 General workplace gripes 
 Complaints unrelated to 

legal rights 
 Disagreements with 

management decisions 
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What is an Adverse Employment Action?
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Termination Discipline Demotion 

Reduced hours Undesirable 
assignments 

Actions that could deter 
a reasonable employee 

from complaining 

Causation Requirement
 The employee must be able to show that their protected 

conduct was the reason for the adverse employment 
action. 

 Common evidence: 
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Timing 
Comments 

from 
supervisors 

Inconsistent 
treatment

Weak 
explanations 
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Pretext
 Employees may argue that the organization’s explanation 

for the adverse action was not the true reason
 Common evidence supporting a pretext argument: 
 Shifting explanations 
 Inconsistent discipline 
 Sudden criticism 
 Lack of documentation 
 Different treatment of similarly situated employees 

9

Why Employers Lose Retaliation Cases
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Timing 

Documentation gaps 

Inconsistent enforcement 

Poor investigations 

Emotional management reactions 
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Whistleblower Claims
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When Does an Employee Become a 
Whistleblower? 
 Not all retaliation claims are whistleblower claims
 Retaliation claims may arise from: 
 Internal complaints 
 Requests for leave 
 Requests for accommodations 

 Whistleblower claims involve something more
 An employee alleges retaliation because they: 
 Reported a violation of the law
 Reported a threat to public safety 
 Cooperated with government investigators 
 Refused to participate in unlawful conduct 
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Michigan’s Whistleblowers’ Protection Act 
(WPA)

WPA Protects Employees Who: 
 Report a violation or 

suspected violation of law 
to a public body 

 Are about to report a 
violation or suspected 
violation of law to a public 
body 

 Participate in an 
investigation, hearing, or 
inquiry conducted by a 
public body

Common Scenarios:
 OSHA 
 Licensing 
 Safety concerns 
 Law enforcement 
 Regulatory agencies
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Recent Developments: 
Stefanski v. Saginaw Co. 911
 The Michigan Supreme Court decided that the term “law” 

as used in the WPA could include the common law
 Broadened potential scope for WPA claims
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Managing Retaliation and 
Whistleblower Risk
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Managing Complaints Without Creating 
Risk 
 Every retaliation and whistleblower case starts with a 

complaint
 The employer’s liability usually arises from what happens 

next
 The critical question is: 
 How can employers respond appropriately while still managing 

performance and workplace issues? 
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Listen Obtain 
basic facts

Document 
the report 

Preserve 
relevant 
evidence 

Notify 
appropriat
e decision 

makers 

Consider 
whether 

protected 
activity 
may be 
involved

Receiving a Complaint 
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When receiving a complaint: 

Avoid:

Defensive reactions Credibility 
determinations 

Discussing 
discipline 

Promising 
outcomes

The Biggest Mistake Employers Make 
 Treating complainants differently
 Protected activity should change the review process, but it should 

not change workplace standards. 

 Employees who complain may still: 
 Be coached
 Receive discipline 
 Be evaluated 
 Be terminated 

 The goal is to treat the employee consistently and 
document the reasons. 
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Before Taking  Action, Ask: 
1. Did the employee recently engage in protected activity? 
2. What is the timing? 
3. Would we make the same decisions absent the 

complaint? 
4. Do we have adequate documentation? 
5. How have we treated others? 
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A Good Investigation Should: 

Be timely

Be impartial 

Follow the facts

Address key issues 

Produce defensible findings
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Documentation as a Risk-Management 
Tool
 Documentation should answer: 
 What happened? 
 When did it happen? 
 Who observed it? 
 What action was taken? 
 Why was that action taken? 

 The goal of documentation is to create a record that 
explains the decision before the issue progresses to 
litigation. 
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Managing Employees After 
Complaints
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Continuing Performance Management
 Continue normal management
 Maintain expectations 
 Apply policies consistently 
 Conduct evaluations 
 Address misconduct 
 Document performance issues 

 Avoid: 
 Treating the employee differently simply because they complained 
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Continuing Performance Management
(Cont.)
 Performance issues do not disappear 
 Questions to ask: 
 Did concerns exist before the complaint? 
 Are concerns documented? 
 Are expectations clear? 
 Have standards been applied consistently? 

 The issue is not whether discipline occurs – it’s whether 
the discipline can be defended. 
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When Discipline is Appropriate 
 Consider: 
 Severity of conduct 
 Prior history 
 Consistency with past practice 
 Timing 
 Available documentation 

 Before acting, ask: 
 Would we make this same decision if no complaint had been 

raised? 
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Best Practices for Supervisors 
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Do: 
Report complaints promptly 

Cooperate with investigations 
Document facts

Apply standards consistently
Consult HR

Don’t:
Take complaints personally

Retaliate 
Isolate employees

Make off-the-cuff comments 
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Best Practices for HR

Employees should feel comfortable raising 
concerns 

Encourage 
reporting 

Apply policies uniformly 
Maintain 

consistency

Review decisions involving recent complainants
Monitor risks 

Build a contemporaneous record 
Create 

documentation 
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Working With Legal Counsel
 When counsel may be helpful: 
 High-risk complaints
 Allegations that raise whistleblower concerns
 Government investigations 
 Complex retaliation concerns 

 Goal: 
 Identify risk before litigation occurs 
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Prevention
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Retaliation Risk Reduction Checklist
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Prompt investigations 

Consistent documentation 

Supervisor training

HR involvement 

Follow-up after complaints 
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Training Managers to Reduce Risk 
 Managers create most retaliation cases 
 Training should cover: 
 Protected activity 
 Documentation 
 Appropriate communications 
 Post-complaint management 
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Creating a “Speak Up” Culture 
 Organizations reduce risk when employees:
 Raise concerns early
 Trust reporting channels 
 Believe concerns will be investigated
 Do not fear retaliation 
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Questions? 
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