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The materials and information have been
prepared for informational purposes only.
This is not legal advice, nor intended to
create or constitute a lawyer-client
relationship. Before acting on the basis of
any information or material, readers who
have specific questions or problems
should consult their lawyer.
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How Did We Get Here?

Summer 2018:
Voter initiative

March 2019:
Law and amendments
become effective

September 2018:
Republican-led legislature
adopts both measures

February 2019:
Legislature requests an
advisory opinion from the
Michigan Supreme Court

November 2018:
Amendments introduced

December2018:
Governor signs
amendments

regarding constitutionality
of adopt and amend

How Did We Get Here? (Cont.)

July 2019:
Michigan Supreme
Court hears oral
argument on request
for Advisory Opinion

December 2019:
Michigan Supreme
Court denies request
for Advisory Opinion

August 2022: July 2022:

MI Court of Claims
voids MPMLA,
adopts ESTA

Court of Claims stays
ruling; ESTA to be
effective Feb. 2023
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How Did We Get Here? (Cont.)

. December 2023:
M é%?:lr?rgfzgsg.eals MI Supreme Court hears
upholds constitutionality clilalizneiton

constitutionality of adopt
of adopt and amend T

July 31, 2024:

February 21, 2025: L o

" determines adopt and
ESTA to become effective amend violates Michigan

Constitution; enacts ESTA

Thenvs. Now
2008 Q2024

= Gallon of milk: $2.90 = Gallon of milk: $4.09

= Gallon of gas: $2.98 = Gallon of gas: $3.78

= Lions go 6-10, miss playoffs = Lions win Super Bowl ©

= What’'s COVID-197? = We're in our COVID-19 after-

= Michigan became 1 ofonly ~ times era
12 states (+ D.C.) with = Michigan will be 1 of 19
some form of paid sick states + several cities and
leave requirement counties with some form of

paid sick leave requirement
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The Basics

When does the Old Law become New again?

February 21, 2025

This will change only if the legislature makes amendments
— the legal process is (finally) done.

MI LEO has and will likely continue to issue guidance to
address gaps and ambiguities in the law.

Courts may fill in gaps as well as these gaps get litigated.
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Which Organizations?

Yours!

All “employers” — “any person, firm, business, educational
institution, nonprofit agency, corporation, limited liability
company, government entity or other entity that employs 1
or more individuals...”

The federal government is the only exception.

Which Employees?

Anyone who works in Michigan

“An individual engaged in service to an employer in the business
of the employer...”

Doesn’t matter whether full or part-time, salaried or hourly,
exempt or non-exempt, in-person or remote.

What about remote employees who live out of state, but work is
assigned from Michigan?

Law says employers must provide paid sick time to each of the
employer’s employees “in this state”
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Which Employees?

What about temps, interns, independent contractors?
The law is silent

BUT... LEO’s FAQs say the law only applies to temps, including those
provided through a temp service or staffing agency

The FAQs also say that it only applies to persons for whom
employer is required to withhold federal income tax

Recommendation: If on your regular payroll, treat them as covered.

Accrual and Usage

Every employee (in this state) must accrue at least 1 hour
of paid sick time for every 30 hours worked.

Employees can be limited to using 72 hours of paid sick
time per leave year. (Except “small businesses”)

Note: Employees would work 2,160 hours/year to earn 72 hours.
They could earn more if they work more, but can still be limited to
using 72 hours per leave year.

Employers can determine the consecutive 12 period that is
the “leave year”.
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Accrual and Usage (cont’d)

Employees of small businesses can be limited to using 40
hours of paid sick time per year, and 32 hours of unpaid
sick time.

Small businesses must grant accrual/use of paid sick leave
first, then unpaid.

Small businesses are employers who have not had 10 or more
employees on payroll for 20+ weeks in either the current or
preceding calendar year.

The 20 weeks need not be consecutive.

Accrual and Usage (cont’d)

Newly hired employees can be required to wait 90 days
before using paid sick time (they start accruing right away)

Mandatory carryover: All accrued and unused paid sick
time must be carried over from one year to the next

Increments: Paid sick time may be used in the smaller of
(1) hourly increments or (2) the smallest increment the
payroll system uses to account for time
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Payout at Termination
ESTA does not require employers to pay out unused sick
leave when an employee separates form employment.
But your policies might...
Under Michigan’s Payment of Wages and Fringe Benefits Act, your

policy should be clear on whether accrued but unused time is
available for payout upon separation of employment.

Also, employees must have their sick leave reinstated if
they return to the employer within six months.

Frontloading!

According to LEO’s FAQs - frontloading of sick leave is
permitted.

Must ensure you comply with rules regarding accrual, use,
carryover, and other provisions.

BUT: May still need to monitor employees’ hours...
Full-time: If working in excess of 2,160 hours

Part-time: pro-rate based on anticipated weekly/annual schedule,
and then monitor based on pro-rated amount (or provide 72 hours)
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Separate/Combined Leave Banks?

LEO has said that existing paid time off (e.g., vacation or PTO)
can be used to satisfy ESTA's requirements, AS LONG AS the
required amount of paid sick time is provided and it can be
used for the same purposes and under same conditions as
required by ESTA.

Note: This includes unlimited sick time policies.

LEO said this is true even if employees use PTO for vacation

such that their leave bank is empty when requesting sick leave.

In other words, employers satisfy their obligation by making
available sufficient leave, even if employees use the leave for
other purposes.

Will courts agree?

The Details
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How To Determine Hours Worked?

Hourly non-exempt employees: it’s...hours actually
worked ©

Salaried exempt employees: presume they work (and
accrue sick leave) based on 40 hours per week
unless their normal work week is less than 40 hours.

Employees with special compensation arrangements:
currently unclear.

How To Determine Pay?

Earned sick time must be paid at a rate equal to the employee’s
“normal hourly wage” (or minimum wage, whichever is greater).

Although not stated, this can be reasonably interpreted to mean that an
exempt employee’s “normal hourly wage” is the weekly salary divided by 40
(or their normal work week if less than 40 hours).

If an employee’s hourly wage varies depending on the work
performed, the “normal hourly wage” is the employee’s average
hourly wage in the pay period immediately before the employee
takes sick leave.

For tipped employees, the rate is the applicable minimum wage.
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Reasons For Use?

Employee’s own mental or physical iliness, health condition; medical
diagnosis, care or treatment; and/or preventative care

Family member’s mental or physical illness, health condition; medical
diagnosis, care or treatment; and/or preventative care

Certain reasons if the employee or a family member is a victim of
domestic violence or sexual assault

Meetings at a child’s school or place of care related to the child’s
health or disability or effects sexual assault or domestic violence.

(COVID 2.0) Closure of place of business or child’s school/place of
care by order of a public official due to public health emergency; or
public health authorities have determined employee’s or family
member’s presence in community would jeopardize health of others

Who is a “Family Member”?

Biological, adopted or foster child, stepchild, legal ward, child of a
domestic partner and child for whom the employee stands in loco
parentis;

Biological or foster parent, stepparent, adoptive parent, legal
guardian of employee or employee’s spouse or domestic partner and
a person who stood in loco parentis when the employee was a child

A person to whom the employee is married OR a domestic partner
(being in a committed relationship);

Grandparent or grandchild;
Biological, foster or adopted sibling; and

Any other individual related by blood or affinity whose close
association is the equivalent of a family relationship.
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Can You Require Advanced Notice?

Foreseeable Use: Up to 7 days’ notice can be required
before use.

Unforeseeable Use: Can require notice “as soon as
practicable.”

Nothing in ESTA expressly prevents an employer from
enforcing call-in rules...

BUT be careful of rebuttable presumption of retaliation
Do not interfere with employee rights or discipline for taking leave

Only discipline for violations of call-in rules, and ONLY do so if you
consistently and uniformly enforce rules

Cannot enforce call-in rules if timely notice was not “practicable”

What About Documentation?

May only require “reasonable documentation” for use that
exceeds 3 consecutive workdays

Employer must pay “all out of pocket expenses” incurred by
employee in getting documentation
Employee must provide documentation “in a timely manner”

Documentation from a HCP stating that the sick time was
necessary for one of the allowed reasons is sufficient

Cannot require documentation detailing nature of medical condition
Cannot delay commencement of paid sick time while waiting for
documentation

There are additional limits on documentation that may be
required for time off due to sexual assault & domestic violence
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What About Unionized Employees?

ESTA does not apply to employees covered by existing
collective bargaining agreements that are in effect as of
February 21, 2025.

ESTA will apply on the stated expiration date in the CBA.

This is true for all unionized employees — both public and
private sector

Employee Protections

© 2024 Miller Johnson. All rights reserved.

14



Job Protected Leave

Paid sick time is job protected (like FMLA)

Employees cannot be required to search or secure a
replacement in order to use paid sick time

If an employee is rehired within 6 months of separation,
their paid sick time bank must be reinstated upon hire and
immediately available

Cannot interfere with, restrain or otherwise deny the use of
paid sick time

Cannot discriminate or retaliate against an employee for
using paid sick time

Beware of Retaliation! Guilty Before
Proven Innocent

There is a rebuttable presumption of an ESTA violation if an
employer takes “retaliatory personnel action” against an
employee within 90 days of the employee —

Filing a complaint with LARA or a court;
Informing any person that the employer allegedly violated ESTA;

Cooperating with LARA or another person in the investigation of
prosecution of any alleged violation of ESTA;

Opposing any policy, practice or act that is prohibited by ESTA; or

Informing any person of their rights under ESTA.
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Beware of Retaliation! (cont’d)

“Retaliatory Personnel Actions” include:
Denial of any right guaranteed by the ESTA

A threat, discharge, suspension, demotion, reduction in hours, or
other adverse action against an employee or former employee for
exercising rights under the Act

Sanctions against an employee who is a recipient of public benefits
for exercise of rights under the Act

Interference with or punishment for participating in an
investigation, proceeding or hearing under the Act

What about Attendance Points?

Employers should not assess attendance points for
employees using sick leave, as that would likely be viewed
as retaliation under ESTA.

This means employers will need to carefully track sick leave
taken v. other kinds of leave when applying no fault
attendance policies
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Employees Can Sue

Employees can file a lawsuit against their employer for violations
of Act

3 year limitations period.

Potential damages:
Payment for sick time improperly withheld
Backpay and benefits in the event of job loss
Reinstatement/front pay and benefits
Liguidated damages (2x actual damages)
Attorneys’ fees

Administrative fines ($1,000 for a violation, $100 for failure to post
notice of the Act)

Required Notice to All Employees

Notice must be posted on date ESTA goes into effect
(February 21)

The written notice must include —
Amount of leave to be provided
Definition of “leave year”

Permitted uses of leave
Prohibition on retaliation

Right to bring civil action
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Required Notice to All Employees (Cont.)
LEO will publish notices and posters employers can use

The notices must be in English, Spanish and any other language
spoken by 10% of the employer’s workforce, so long as LARA
has translated the posting into that language.

English language poster already available at
www.michigan.gov/leo/bureaus-agencies/ber/wage-and-hour/paid-
medical-leave-act/paid-medical-leave-act-required-poster

Going forward, ESTA’s notice requirement will apply to all new
hires...

Record Retention Requirements

Employers must retain records for at least 3 years that show
hours worked and earned sick time taken by employees

The State may request access to your records in order to
monitor compliance with the Act

If an employer fails to maintain appropriate records, there is a
presumption of a violation, which can only be rebutted by clear
and convincing evidence

© 2024 Miller Johnson. All rights reserved.

18



Compliance Checklist

May* begin accruals on January 1 if that is easier.

But be careful about frontloading...

Evaluate all existing paid time off benefits
Who receives them?
Does the amount comply?
What about notice, documentation, rollover, increments, etc.?

Be careful about promises to payout PTO at separation...
Create/revise policies to provide benefit

Establish method for providing job protection

Revise attendance policy m
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Open Questions

Is using a combined leave bank okay?

Are out of state employees covered?

Can employers enforce call-in procedures for sick leave?
Independent contractors?

Is it safe to frontload leave beginning on January 17?

LEO has (or may) provide guidance on these topics, but full

resolution will require action by either the legislature or
courts.

Will There be

Legislative Changes?
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There are lobbying efforts underway to amend ESTA during the
lame duck session after the election.

We do not want to speculate on those efforts’ likelihood of
success, so employers should plan on being ready for ESTA
come February.

Amendments being sought by business community —

Exempt employers that already meet 72-hour requirement
Exempt small businesses and part-time & seasonal employees
Require time to be used in half/full-day increments

Eliminate private right of action and rebuttable presumption
(Explicitly) allow employers to frontload
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