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A New Era for Union Organizing: 
Is Your Organization Ready?

 Keith Eastland

 Leigh Schultz

 Brett Swearingen

The materials and information have been 
prepared for informational purposes only.  
This is not legal advice, nor intended to 
create or constitute a lawyer-client 
relationship. Before acting on the basis of 
any information or material, readers who 
have specific questions or problems 
should consult their lawyer.
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Today’s Topics: Answering Three Big 
Questions —

1. What’s going on out there?

2. What is the NLRB doing?

3. What should you do? 
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What’s Going On Out There?
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Big Trends
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 The COVID-19 pandemic has led to a massive worker 
shortage, giving employees increased bargaining power

 Dramatic increases in inflation have made wage 
competition even more cutthroat

 The current administration and NLRB are on labor’s side

 Union activity has significantly increased—
both strikes and organizing

 BUT: Recession may be on the horizon . . .

The Pandemic and the Worker Shortage
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The Pandemic and the Worker Shortage
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The Pandemic and the Worker Shortage
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 Approx. 1 out of 60 
people who were 
working before the 
pandemic are no 
longer in the 
workforce.

 Michigan had a tight labor market before the pandemic, with 
only 15,000 more available workers than job openings.

 Now there are 50,000 more job openings than available 
workers—and 100,000 more job openings than pre-
pandemic.
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Wages and Inflation
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 Between June 2021 and June 2022, total wage and benefit 
costs for non-union workers increased by 6%—the highest 
since the early 2000s—compared to 3.4% for union
workers. 

o Between 2018 and 2022, non-union compensation has risen 
dramatically while union compensation has remained steady.

 But both numbers represent declines in practical terms, 
based on the latest report from the U.S. Department of 
Labor, which had 12-month inflation at 8.3%.

Inflation We Haven’t Seen Since the ‘70s
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Inflation We Haven’t Seen Since the ‘70s 
(Cont.)
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What The Federal Government Thinks
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Union Activity On The Rise
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 Union election petitions have increased 56% through the 
first nine months of FY 2022

 The NLRB received 1,935 union election petitions between 
October 1, 2021 and June 30, 2022

 By May 25, total petitions exceed the total for all of FY 
2021

 Here is what the Board’s GC has said about the increase:
“Right now, there is a surge in labor activity nationwide, with workers 
organizing and filing petitions for more union elections than they have in 
the last ten years. This has caused a significant increase in the NLRB’s 
caseload, and the Agency urgently needs more staff and resources to 
effectively comply with our Congressional mandate.”
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A New Kind of Organizing
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 Meet Christian Smalls.

 Insiders v. outsiders…

Is Another “Striketober” On Its Way?
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So Far There Have Been More Strikes In 
2022 Than In Any Year Since 2006…

19

…and there’s still 3 months to go!

Case Study: Railway Strike Averted At 11th 
Hour
 In addition to wages, dispute reportedly centered around 

staffing shortages and scheduling rules that workers said 
allowed too little flexibility, such as sometimes being forced to 
be on call 7 days a week

 The labor shortage and supply-chain problems were prominent 
issues in negotiations

 U.S. Secretary of Labor Marty Walsh hosted final negotiations in 
D.C., and President Biden called in to negotiators at 9 pm — 27 
hours before the strike was scheduled to begin

 After a tentative deal was struck, the union thanked President 
Biden, Secretary Walsh, Senators Schumer, Durbin, and 
Sanders, and Speaker Pelosi in its press release.
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Case study: Railway Strike Averted At 11th 
Hour (Cont.)
 The tentative deal protects against discipline if workers 

need time off for routine or preventive medical care, 
hospitalizations, and surgical procedures

 The deal gives workers an immediate 14% raise with back 
pay dating back to 2020, and raises totaling 24% over the 
five years of the contract (from 2020 through 2024)

 The deal also provides workers with cash bonuses of 
$1,000 a year

 Once deal is ratified, union members will receive an 
average of $11,000 in backpay per person

21

What Is The NLRB Doing?
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NLRB: Big Picture

 This may be the most aggressive NLRB we’ve ever seen
 Case law, processing charges, negotiating settlements, rulemaking

 But the Board’s aggressiveness could cause consequences 
in the courts, and Congress
 Congress already failed to pass major labor law changes as part of 

Build Back Better (or even a slimmed-down reconciliation package), 
and could cut funding depending on the results of midterms

 There are real, practical impacts.  (E.g., cases will move 
more slowly, settlements will be more difficult, increased 
costs.)

24
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Impacts on Union Organizing:
Restricting Employer Speech Rights

25

 The General Counsel of the NLRB (its “prosecutor”) has filed a 
brief asking the Board to overrule 74 years of precedent.  

 The GC seeks to make it unlawful for employers to speak to 
employees on work time if the content involves union or other 
protected activity and employees are not free to leave.
 This includes “captive audience” speeches (which the PRO Act sought to 

make unlawful) and other conversations where employees are “cornered”

 Will require warnings and assurances—think Miranda rights

 Broader than just union organizing.  

 The Board will decide whether to make this proposed rule the 
law.  

“Sensible Prophylactic Safeguards”
Captive Audiences

For “Captive Audiences,” 
employers must:

 Explain the purpose of the meeting 
(at announcement and start)

 Assure employee that their 
attendance is voluntary, that they 
are free to leave at any time, that 
non-attendance will not result in 
reprisals (including loss of pay), and 
that attendance will not result in 
rewards or benefits.

Concerned Employees
For “Cornered Employees,” 
supervisors must:

 Explain the purpose of the 
encounter

 Assure employees that participation 
is voluntary, that non-participation 
will not result in reprisals (including 
loss of pay) and that participation 
will not result in rewards or benefits

 Obtain “affirmative consent” to talk 
to the employee(s) and let them 
know they may end the encounter 
at any time without loss of pay.

26
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Impacts on Union Organizing:
Imposing Unions on Employers 
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 The GC has also proposed recognizing unions without an 
election.

Current Rule

 NLRB may only impose the 
union on employers without 
an election if the union 
secures majority support and 
the employer commits severe 
and egregious ULPs.

Potential New “Old” Rule 
(Joy Silk Doctrine)

 NLRB will presume that a 
majority card showing is 
sufficient absent an 
employer’s good faith doubt 
and may impose the union 
on an employer who requires 
an election (i.e. refuses 
voluntary recognition) if there 
are any violations of the law. 

Impacts on Remedies

28

 The new General Counsel is employing a very expansive view of 
remedies under the NLRA:

 “Make-whole” monetary relief for lost gains by employees due to 
employers’ bad faith bargaining! (Pathway Vet Alliance)

 Consequential damages and front pay – (call for briefs in Thryv, 
Inc.)

 Imposition of union’s bargaining costs for bad faith bargaining
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Impacts on Union Access Rights

 The GC is looking for cases to bring to overrule three Trump-
era Board decisions that restricted non-employee union 
representative access to employer property.

 If successful, non-employee union agents would be 
permitted to access property such as store parking lots and 
internal cafes if others were permitted access—regardless 
of the union’s purpose.

 Good win, for now—
 The D.C. Circuit recently rejected UFCW Local 400’s challenge to 

one of the Trump-era Board decisions involving Kroger’s exclusion 
of union reps from Store 538’s parking lot when they were 
soliciting in favor of a store boycott.
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Impact on Employee Discipline / Misconduct
Current Rule

No violation for disciplining 
employee engaged in 
misconduct if employer can 
prove it would have done so 
regardless of any related 
union or protected activity. 

Anticipated New Rule
“[T]he protections of Section 7 must 
‘take into account the realities of 
industrial life and the fact that 
disputes over wages, bonuses, and 
working conditions are among the 
disputes most likely to engender ill 
feelings and strong responses.’ 
[S]tatements during otherwise 
protected activity lose the Act's 
protection only where they are ‘so 
violent or of such serious character 
as to render the employee unfit for 
further service.’” 
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Guess What’s Protected?

31

 Referring to the owner as a “f***ing motherf***er,” 
“f***ing crook,” and “asshole” in public efforts to support 
a union  

 Calling the company vice president a “stupid f***ing 
moron” in a speech urging coworkers to support a union

 Yelling that a supervisor is an “egotistical f***er” in 
explaining why a union would help workers.

Impact on Settlements (“Capitulation”)

32

 Settlements to include “full relief” with 100% backpay and 
lost benefits 

 Refusal to include “non-admissions” language; some 
requiring admissions language 

 Default language waiving defenses on merits = required

 Letters of apology 

 Training of supervisors and employees approved and/or 
conducted by the NLRB

 Public reading of notices by executives

 Refusal to permit non-board settlements



17

© 2022 Miller Johnson. All rights reserved.

Joint Employer Rule

33

 The Trump-era Board published a joint employer rule in 2020. 

 The new Board published a long-expected proposed rule in early 
September that would return to the previous Browning-Ferris 
Industries standard.

 Likely expansion of “joint employer” status to include—
 Vendor/client will have a joint employer relationship whenever joint control is merely 

“reserved” in their contracts; the potential to control will be enough and it won’t matter if 
joint control is ever exercised 

 The vendor/client reserved joint control may be “indirect” (e.g., contract pricing that 
impacts wages and benefits)  

 The vendor/client reserved joint control need not be on important, fundamental 
employment terms, but can arise if the control related to “limited and routine” matters, 
such as staffing and scheduling

 This rule affects which employers have a bargaining obligation 
and the scope of liability for ULPs, and is particularly important 
to companies that use staffing firms and franchisors.

Impacts on Bargaining

34

 Good faith in bargaining: unions will get a break, 
management won’t; hard bargaining is likely to be declared 
unlawful surface bargaining; and achieving an overall 
impasse will be extremely difficult.

 Union information requests: look for more, be prepared to 
answer them quickly, and err on the side of producing the 
information/documents

 Dues checkoff: new NLRB will find they continue post-
expiration

 Employee communications during bargaining: new NLRB is 
much more likely to find unlawful "individual bargaining" by 
unlawful "bypassing" the union
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Impacts on Bargaining (cont’d)

35

 Final offers: will be closely scrutinized for unlawful "non-
mandatory" proposals

 Post-impasse implementation of changes: harder than ever 
to prove "impasse"

 Lockouts/Replacements: likely to be found "unlawfully 
motivated" (or unlawful)

What Should You Do? 

36
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Two Important Goals:

1. Keep employees engaged.

2. Protect against legal and financial risks.

37

Employee Engagement:
Why do Employees Organize?

38

1. Better wages, benefits, and scheduling

2. Desire for stronger voice due to lack of trust in 
management, or perceived or real disrespect

3. Inconsistent application of policies, rules, discipline
(i.e., playing “favorites”)

4. Insufficient communication from management

5. Poor front-line leadership 

6. Feeling that complaints/concerns are ignored 
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Employee Engagement:
The Importance of Supervisors

39

 Effective communication and supervision is the #1 factor 
for keeping employees engaged.

 Good supervisors —
 understand company policies and fairly/consistently enforce them

 get to know their employees, and treat them with dignity & respect

 regularly communicate with all employees, including providing 
expectations and constructive feedback

 don’t judge employees (even when they want to!)

 Build trust by being as honest as possible and making clear they 
want employees to succeed

 respond appropriately and follow through when employees raise 
concerns

 create a community where team members feel valued

Risk Mitigation

40

 Train supervisors and managers on legal rules/how they 
can communicate effectively and lawfully

 Review and update policies, rules, and company practices 
promptly when the compliance environment changes—goal 
is to be proactive, not reactive

 If supervisors are ineffective at employee engagement, 
consider moving them to a different role
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