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The materials and information have been prepared for
informational purposes only. This is not legal advice, nor
intended to create or constitute a lawyer-client relationship.
Before acting on the basis of any information or material,
readers who have specific questions or problems should
consult their lawyer.
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 By December 6

 Employees at covered facilities must receive their first (or only)

vaccine dose
 Covered facilities must implement “additional precautions” for nonvaccinated employees
 Covered facilities must implement all other requirements in the rule
besides second dose
 No “vaccine or test” policies allowed. Covered facilities must have a
mandatory vaccine policy.

 By January 4

 Employees must receive second vaccine dose (it’s ok if 14 days have
not passed yet)

5

© 2021 Miller Johnson. All rights reserved.

2

 Medicare and Medicaid-certified provider and supplier types
(“facilities”) regulated under the Medicare health and safety
standards known as Conditions of Participation (CoPs),
Conditions for Coverage (CfCs), or Requirements for
Participation.
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 Ambulatory Surgery Centers
 Community Mental Health Centers
 Comprehensive Outpatient Rehabilitation Facilities
 Critical Access Hospitals
 End-Stage Renal Disease Facilities
 Home Health Agencies
 Home Infusion Therapy Suppliers
 Hospices
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 Public Health Agencies as

Providers of Outpatient
Physical Therapy and SpeechLanguage Pathology Services
 Psychiatric Residential
Treatment Facilities (PRTFs)
Programs for All-Inclusive
Care for the Elderly
Organizations (PACE)

 Rural Health Clinics/Federally
Qualified Health Centers
 Hospitals
 Intermediate Care Facilities
for Individuals with
Intellectual Disabilities
 Rehabilitation Agencies
 Long Term Care facilities.
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 Assisted Living Facilities
 Group Homes
 Medicaid home care services
 Schools
 Independent physician offices (not part of a hospital system)
 Home and Community Based Services (HCBS)
 Religious Nonmedical Health Care Institutions
 Organ Procurement Organizations
 Portable X-Ray Suppliers
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 In: “Staff,” which includes employees, licensed practitioners,

students, trainees, volunteers, individuals who provide care,
treatment or other services for the facility and/or its patients
under contract or by other arrangement
 Regardless of clinical responsibility or patient contact
 Unclear if the term “staff” modifies the other categories
 Out: People who work exclusively outside of the facility
setting AND who have no direct contact with patients,
residents, patient families, other caregivers, or other staff
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 A process for ensuring all staff have received, at minimum, a

single-dose COVID-19 vaccine, or the first dose of the
primary vaccination series for a multi-dose COVID-19 vaccine,
prior to staff providing any care, treatment, or other services
for the facility and/or its patients [includes new hires]
 A process for ensuring that all staff are fully vaccinated
 A process for ensuring the implementation of additional
precautions, intended to mitigate the transmission and
spread of COVID-19, for all staff who are not fully vaccinated
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 A process for tracking and

 A process by which staff may

securely documenting the
request an exemption from the
COVID-19 vaccination status of
staff COVID-19 vaccination
all staff covered by the rule
requirements (more on this…)
 A process for tracking and
 A process for tracking and
securely documenting the
securely documenting
COVID-19 vaccination status of
information provided by those
any staff who have obtained
staff who have requested, and
any booster doses as
for whom the facility has
recommended by the CDC
granted, an exemption from the
(more on this…)
staff COVID-19 vaccination
requirements
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 A process for ensuring that all documentation supporting a

medical exemption is signed and dated by a licensed
practitioner, who is not the individual requesting the
exemption, and who is acting within their respective scope of
practice. Documentation must include
 All information specifying which of the COVID vaccines are clinically

contraindicated and the recognized clinical reasons for the
contraindication, and
 A statement by the practitioner recommending that that staff member
be exempt from the vaccine requirement based on recognized clinical
contraindications
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 A process for ensuring the tracking and documentation of

the vaccination status of staff for whom vaccination must be
temporarily delayed, as recommended by the CDC (acute
COVID-19 illness, monoclonal antibodies, convalescent
plasma)
 Contingency plans for staff who are not fully vaccinated for
COVID-19
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 Facilities must provide medical and religious exemptions as

required under the ADA and Title VII.
 BUT: “No exemption should be provided to any staff for
whom it is not legally required or who requests an exemption
solely to evade vaccination.”
 “In granting such exemptions or accommodations, employers
must ensure that they minimize the risk of transmission of
Covid-19 to at-risk individuals, in keeping with their
obligation to protect the health and safety of patients.”
 Look to EEOC guidances
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 The definition is broad, and the EEOC advises that employers

assume the request is based on a sincerely held religious
belief, practice, or observances.
 Religious beliefs include theistic beliefs and non-theistic
beliefs as to what is right and wrong which are sincerely held
with the strength of traditional religious views.
 NOT religious beliefs:
 Politics, concern regarding safety of vaccine, personal preferences
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 If an employer is aware of facts that provide an objective

basis for questioning either the religious nature or the
sincerity of a particular belief, practice, or observance, the
employer is justified in requesting additional information.
 Exemptions that create “undue hardship” are not required.
 More than minimal cost or burden
 Easier to prove than ADA undue hardship
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 Timeline
 Request form
 Identify individuals who will make decision
 Consider accommodations for employee to stay in current
role, and accommodations that may place employee in
different role
 Transfer to open position?
 Test and mask?
 Switch to full remote work?
 Others?
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 “Staff are considered fully vaccinated for COVID-19 if it has

been 2 weeks or more since they completed a primary
vaccination series for COVID-19.”
 “Completion of a primary vaccinations for COVID-19 is
defined here as the administration of a single-dose vaccine,
or the administration of all required doses of a multi-dose
vaccine.”
 Take-away: Fully vaccinated does NOT include boosters
 BUT: facilities must have a process for tracking and documenting the
COVID-19 vaccination status of any staff who have obtained any
booster doses as recommended by the CDC
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