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The materials and information have been
prepared for informational purposes only.

This is not legal advice, nor intended to create or
constitute a lawyer-client relationship.

Before acting on the basis of any information or
material, readers who have specific questions or
problems should consult their lawyer.
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In the wake of the COVID-19 pandemic, we often are
asked what our clients should do if a vendor or
customer is suffering distress and may be
contemplating filing for bankruptcy.

It is impossible to anticipate every potential scenario,
but there are several general “do’s and don’ts” to
consider.

Recognizing that the facts and circumstances differ
as to each situation, it is best to consult your
restructuring advisors as soon as possible if you
believe a customer or vendor is suffering financial
distress and may be close to bankruptcy.
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Distressed Customers
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Monitor Receivables

“ Monitor receivables diligently, and take note
of the following:
* Increases in the time between invoicing and
payment; and
“ Requests for extensions or other accommodations
of payment terms.
“ Be aware of preference treatment.
= If you are owed money, then you should collect.
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Defenses to Preferential Treatment

Contemporaneous Exchange: Protects payments
made at or near the same time that the creditor
provided equal value in goods or services.

Ordinary Course of Business: Prevents recovery of
payments made in the parties’ ordinary course of
business, or according to ordinary business terms.

New Value: A creditor that can show that it delivered
new goods or services to the customer after receiving
alleged preference payments may be able to set off
the value of such new goods and services against any
preferential payments.

Review governing agreements, contracts,
POs and other relevant documents.

Pay special attention to the remedies, notices
and cure periods following a customer
default.

Terminating a contract before the customer files for
bankruptcy may be a game changer.
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Consider modifying contractual terms:
Impose credit limits.

Consider requiring cash on delivery or pre-payment

for all products/services. Also consider customer
deposits.

Demand a PMSI on any sold good.

Goods in Transit: Consider exercising the
right of stoppage of delivery.

Reclamation Rights: If the distressed
customer has received delivery of the goods
within the last ten days, or if you received a
representation of the customer’s solvency
within the last three months, you may have a
right to reclaim the goods.
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Adequate Assurance: Consider demanding
guarantees, liens, security deposits, letter of
credit or any other payment protection.

Statutory Liens: Consider whether you can

exercise any statutory liens (e.g. mechanic's
liens, tooling liens, artisan's liens, landlord's
liens or shipper's liens).

Exercise Remedies

If a customer does not pay as required or

demanded, consider the following:
Refusing to supply further goods or services;
Changing payment terms (if permitted);
Terminating any existing contracts.

You want to consider balancing collection

pressure with maintaining the relationship

you have with your customer.

Note that an intervening bankruptcy changes the
dynamic regardless of your longstanding customer
relationship.
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Consult with legal counsel immediately.

Beware the Automatic Stay, which prohibits:
Attempts to collect pre-petition debts;
Commencement or continuation of judicial or other
proceedings to collect pre-petition debts (e.g.,
foreclosure, garnishment); and
Efforts to create, perfect or enforce liens on
property of the estate or of the debtor, if relating to
a pre-petition claim.

Intentional violators may be subject to hefty

fines and penalties.

Take stock of all executory contracts.

Typically described as contracts where performance
is due and owing on both sides, such that a breach
by one party will excuse performance by the other
party.

Automatic Stay precludes the termination of
executory contracts.

Before continuing to do business with the debtor,
you should understand whether it has authority to
use cash from its lender(s) to pay for your goods
and services.
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* Take note of any deadlines.

* Priority treatment for goods delivered to the
customer within 20 days before the bankruptcy
filing.

= Timely file all proof of claims for any amounts
owed.

= Seek “critical” supplier status, which allows a

debtor to pay certain key providers all or a

portion of their prepetition claims, usually in

return for continued products or services.
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Communicate

Understand the cause of the supplier’s financial
distress and determine if you want to provide
support (e.g. accelerating payments to a supplier
experiencing liquidity issues).

Determine if (and for how long) the supplier intends
to continue supplying parts and whether it plans to
reorganize and continue operating or liquidate and
close its doors.

Confirm with the supplier that it has the raw
materials on hand to meet upcoming orders, whether
all of its sub-suppliers are continuing to supply, etc.

Identify the current inventory, parts, products or
other good (“Products”) on-hand at your location and
at the supplier, and explore creating an inventory
buffer to mitigate supply disruptions.

Determine how quickly your production will be
impacted if the supply of Products is interrupted.

Determine what rights you have to use an alternative
supply source.

Determine how quickly and how feasible it would be
to resource production.
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Identify alternative sources of supply,
regardless of whether resourcing is necessary
or imminent.

Consider dual sourcing (e.g. 80/20).

Keep in mind your rights, or lack thereof, in any
essential intellection property.

Identify how quickly the alternate sources of
supply can be up and running.

Identify the incremental costs associated with
the alternate source of supply.

Determine whether the bankrupt supplier has
entered into an Accommodation Agreement
with any of its other customers and decide
whether you should join any existing
Accommodation Agreements or enter into a
separate Accommodation Agreement.

Keep a record of incremental costs that you
incur and review whether you have any claim
for damages against the bankrupt supplier.

20

© 2020 Miller Johnson. All rights reserved.

10



Freeze payable to the bankrupt supplier
pending confirmation that the supplier will
continue to make and ship Products.

This ensures that you will not lose any
leverage you may have to negotiate with the
bankrupt supplier or its lender to continue
supplying your Products or produce any
necessary bank.

You may also be able to take advantage of
recoupment or offset rights.
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If the bankrupt supplier is critical or a large
volume supplier, ascertain whether a
representative (either an employee or an
independent consultant) should be on site at
the bankrupt supplier’s production facility.
Consider whether an access Agreement,
which would grant limited access to the
bankruptcy supplier’s facilities, is warranted.
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Practical Advice
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Practical Advice

“ Do your own diligence. Although rumors of
financial distress are sometimes false, you
should follow press coverage and monitory
industry distress.

= Take note of unusual behavior such as:
* large order,
* changes in payment methods,

* Changes in senior management or the hiring of
restructuring advisors or the appointment of a chief
restructuring officer), or

= Changes in the client relationship.
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Avoid long-term contracts and customer
concentration issues with distressed
customers.

Contact counsel immediately if a customer or
vendor files for bankruptcy.

Be creative. This is the time for creative
approaches and solutions.
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Modify billing practices, such as:
Accelerate billings; and
Follow up regularly.
Consider alternative dispute resolutions
options.
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Back to Work Resource Center

https://resources.millerjohnson.com/

\
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