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The materials and information have been 
prepared for informational purposes only. 
This is not legal advice, nor intended to create or 
constitute a lawyer-client relationship. 
Before acting on the basis of any information or 
material, readers who have specific questions or 
problems should consult their lawyer.
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 Extends 8-week loan forgiveness period to earlier of:     
(i) 24 weeks or (ii) December 31, 2020.
 Existing PPP borrowers may elect to keep 8-week period.

 Reduces minimum “payroll cost” spending 
requirement from 75% to 60%.

 Extends June 30 “safe harbor” rehiring / 
compensation restoration date to December 31.

 Prolongs deferral and repayment periods for loans.
 All new PPP loans have minimum five year maturity.

 Allows PPP participants to utilize payroll tax deferral 
provisions under the CARES Act.
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 Adds the following new exceptions for decreases in 
FTE employees (i.e., these do not count against PPP 
borrowers for loan forgiveness calculations):
 An inability to rehire any employee who was employed 

by the borrower as of February 15, 2020 (or a similarly 
qualified employee for the unfilled position).

 An inability to rehire back up to prior levels resulting 
from HHS, CDC or OSHA compliance requirements 
created between March 1- December 31, 2020 (e.g., 
social distancing, sanitation requirements, etc.).
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 On June 16, 2020, SBA and Treasury introduced a 
less extensive loan forgiveness application (Form 
3508EZ) and related instructions for PPP borrowers 
that will not have their forgiveness reduced based on 
FTE and/or compensation reductions.

 The original loan forgiveness application (Form 3508) 
has also been updated, but is not dramatically 
different compared to the original version.

 Both loan forgiveness applications reflect the 
changes implemented by the PPP Flexibility Act.
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 Because a threshold qualification criterion for the “EZ” 
loan forgiveness application is that there not have been 
FTE and/or compensation reductions that would reduce 
the borrower’s loan forgiveness, far less information is 
required on these topics.

 However, borrowers must still certify as to their eligibility 
to utilize the “EZ” loan forgiveness application and must 
still retain extensive records and files relating to their PPP 
loan generally.

 Borrowers must still retain their complete PPP loan file for six 
years following forgiveness and/or repayment in full.

 SBA has the right to request/audit any relevant information.
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 If a PPP borrower does not qualify to use the “EZ” 
application, then it must use the lengthier, standard 
loan forgiveness application.

 The updated form of this application is not 
dramatically different compared to the original form 
of loan forgiveness application published in May.

 However, the application has been updated to include 
changes necessary to implement the PPP Flexibility 
Act, including the new FTE-related safe harbors.
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 Late on June 22, 2020, SBA published updated 

rulemaking regarding PPP loan forgiveness.

 The latest rulemaking amends previous interim 
final rules (IFRs) published by SBA on May 22, 2020.

As with the updated loan forgiveness applications, 
SBA’s latest IFR largely conforms prior rulemaking 
to implement amendments to the PPP pursuant to 
the PPP Flexibility Act.

 Prior forgiveness concepts largely remain in effect, 
with some important modifications/clarifications…
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 Borrowers do not need to wait to file their loan 
forgiveness application until the expiration of their 
“covered period” if they have already utilized all of 
their PPP loan proceeds.
 However, when calculating their overall loan forgiveness 

amount, if a borrower applies for forgiveness before the 
end of its covered period and has reduced any 
employee’s salary or wages by more than 25%, then the 
borrower must account for this excess salary reduction 
as if the reduction continued and remained in effect 
throughout the full 8-week or 24-week covered period.
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 A borrower is using a 24-week covered period. This 
borrower reduced an FTE’s weekly salary from 
$1,000/week during the reference period to $700/week 
during the covered period. The employee continued to 
work on a full-time basis during the covered period. 
 The first $250 (25% of $1,000) is exempted from the loan 

forgiveness reduction. 

 The borrower seeking forgiveness would list $1,200 as the 
salary/hourly wage reduction for that employee (the extra $50 
weekly reduction multiplied by 24 weeks). 

 If the borrower applies for loan forgiveness before the end of the 
covered period, it must account for the salary reduction for the 
full 24-week covered period (totaling $1,200).
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 Consistent with the PPP Flexibility Act, borrowers are generally 
exempted from PPP loan forgiveness reductions arising from a 
decrease in FTEs during their covered period if the borrower is 
able to document an inability to return to the same level of 
business activity as the borrower was operating at before 
February 15, 2020, due to compliance with requirements 
established or guidance issued: 

 between March 1 - December 31, 2020,

 by the Secretary of Health and Human Services (HHS), the Director of 
the Centers for Disease Control and Prevention (CDC) or the 
Occupational Safety and Health Administration (OSHA) related to the 
maintenance of standards for sanitation, social distancing, or any 
other worker or customer safety requirement related to COVID-19 
(COVID Requirements or Guidance).

16



© 2020 Miller Johnson. All rights reserved.
9

 The latest IFR suggests that SBA is interpreting and 
implementing this exemption/safe harbor broadly:

 First, SBA is interpreting the exemption to include 
both direct and indirect compliance with COVID 
Requirements or Guidance, since a significant 
amount of the reduction in business activity 
stemming from COVID Requirements or Guidance is 
the result of state and local government shutdown 
orders that are based in part on guidance from 
HHS, CDC and/or OSHA.

17

 Second, an example in the IFR appears to provide 
significant relief for businesses that were required to 
close or significantly reduce operations for a period of 
time due to state or local orders that are/were based in 
part on COVID Requirements or Guidance. 
 SBA’s example states that, “Because the borrower’s business activity 

during the covered period was reduced compared to its activity 
before February 15, 2020 due to compliance with COVID 
Requirements or Guidance, the borrower satisfies the Flexibility Act’s 
exemption and will not have its forgiveness amount reduced 
because of a reduction in FTEs during the covered period” as long 
as the borrower retains records of the applicable government 
shutdown order and the resulting reduction in business activity.
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 There does not appear to be any near term deadline 
for submitting a PPP loan forgiveness application, as 
the updated forgiveness IFR states that borrowers 
may submit their forgiveness application at any time 
before the loan’s maturity date. 

 However, consistent with the PPP Flexibility Act, 
borrowers that delay submission of their loan 
forgiveness application for more than ten months 
after the end of their covered period will be required 
to start making payments on their loan (i.e., the loan 
deferment period will end) at that time.

19

 For borrowers using an eight-week covered period, the 
amount of loan forgiveness requested for owner-employees 
and self-employed individuals’ payroll compensation is 
capped at eight weeks’ worth (8/52) of 2019 compensation 
(i.e., approximately 15.38% of 2019 compensation) or 
$15,385 per individual (whichever is less) in total across all 
businesses.

 For all other borrowers, the amount of loan forgiveness 
requested for owner-employees and self-employed 
individuals’ payroll compensation is capped at 2.5 months’ 
worth (2.5/12) of 2019 compensation (i.e., approximately 
20.83% of 2019 compensation) or $20,833 per individual 
(whichever is less) in total across all businesses.
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 C-corporation owner-employees are capped by the amount 
of their 2019 employee cash compensation and employer 
retirement and health insurance contributions made on 
their behalf.

 S-corporation owner-employees are capped by the amount 
of their 2019 employee cash compensation and employer 
retirement contributions made on their behalf, but 
employer health insurance contributions made on their 
behalf cannot be separately added because those 
payments are already included in their employee cash 
compensation. 
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 Schedule C or F filers are capped by the amount of their 
owner compensation replacement, based on 2019 net profit.

 General partners are capped by the amount of their 2019 net 
earnings from self-employment (reduced by claimed section 
179 expense deduction, unreimbursed partnership 
expenses, and depletion from oil and gas properties), 
multiplied by 0.9235.

 For self-employed individuals (including Schedule C or F 
filers and general partners) retirement and health insurance 
contributions are included in their net self-employment 
income and therefore cannot be separately added to their 
payroll calculation.
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 Ability to apply for loan forgiveness prior to conclusion of 24-
week covered period, combined with FTE/compensation safe 
harbors and exemptions, should give many eligible PPP 
borrowers a pathway to full (or near full) forgiveness.

 Should also allow more borrowers to use the “EZ” loan 
forgiveness application.

 Additional clarity on “owner compensation” considerations will 
help owner-employees and self-employed individuals plan 
compensation, health and retirement payments/contributions.

 Given the timing flexibility and number of safe harbors now 
built into the PPP and its implementing rules, the focus of many 
loan forgiveness challenges is likely to be on threshold 
eligibility and “need” certification issues (in my opinion).
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