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The materials and information have been
prepared for informational purposes only.
This is not legal advice, nor intended to create or
constitute a lawyer-client relationship.
Before acting on the basis of any information or
material, readers who have specific questions or
problems should consult their lawyer.
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 SBA guidance on “need” certifications
 Release of PPP Loan Forgiveness Application
 Some key questions answered
 Further guidance and FAQs expected
 Implications for PPP borrowers
 Emphasis on document production and retention
 Taking a strategic, long-term view
 Overview of new Miller Johnson PPP
Compliance Readiness Program
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 Small business loans that may be wholly or
partially forgiven
 Support cash flow to cover payroll costs (at least 75% of
loan) and rent, mortgage interest and utility payments

 Loans may be forgiven (wholly or partially) based on use
of funds and employee / wage retention

 Available to businesses with 500 or fewer employees
(maybe more depending on industry and other factors)

 Also available to self-employed/“gig economy” workers
and 501(c)(3) non-profit organizations

 No “credit elsewhere” testing (*sort of*)
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March 27:
CARES Act

March 31:
Overview

•“uncertainty of
economic
conditions
makes
necessary the
loan request to
support the
ongoing
operations”

•“We encourage
you to apply as
quickly as you
can because
there is a
funding cap”

•Negative impact
of COVID-19
presumed for
eligible
borrowers

•Certification of
need not even
mentioned

•“All small
businesses are
eligible”

April 3:
Info Sheet
•Language of
statute
•“Do I need to
first look for
other funds
before applying
to this
program? No.”
•“We are waiving
the usual SBA
requirement
that you try to
obtain some or
all of the loan
funds from
other sources”

April 23:
FAQ #31
•“taking into
account their
current
business
activity and
their ability to
access other
sources of
liquidity”
•“not
significantly
detrimental”

April 28:
FAQ #39
•Reference to
FAQ #31
•Will review all
loans in excess
of $2 million
following
submission of
the borrower’s
loan
forgiveness
application

•Cert. deemed in
good faith if
loan returned in
full by May 7
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 On May 5, SBA extended the “safe harbor” deadline
for returning PPP loan proceeds to May 14
 On May 13, SBA published FAQ 46 to provide
guidance to borrowers regarding “need” certifications
 Also, further extended “safe harbor” deadline for returning
PPP loan proceeds to May 18

 SBA’s approach was essentially to provide a further
“safe harbor” – on the “need” certification only – to
99% of borrowers (by number of loans), but to leave
meaningful uncertainty in place for remaining
borrowers with loans greater than $2MM
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 PPP borrowers with loans in an original principal
amount less than $2 million will be deemed to have
made their “need” certifications in good faith
 For measuring loan size, borrowers must also include the
original principal amount of PPP loans obtained by affiliates

 SBA noted that PPP borrowers that do not qualify for
this “safe harbor” may still be able to make the
“need” certification in good faith based on their
“individual circumstances in light of the language of
the certification and SBA guidance.”
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 If SBA determines in the course of its review that a
borrower that is ineligible for the “safe harbor”
lacked an adequate basis for its “need” certification,
then SBA will seek repayment of the outstanding PPP
loan balance
 If the borrower then repays its PPP loan, SBA stated
that it will not pursue “administrative enforcement or
referrals to other agencies” based on its
determination with respect to the “need” certification
 While helpful, this should not be equated to full “amnesty,”
especially if a borrower cannot establish it acted in good faith
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 While this guidance is welcome news to borrowers with
loans less than $2 million, the blanket “safe harbor” for
such loans may increase scrutiny on PPP borrowers that
do not qualify for the safe harbor
 SBA explained that the creation of the safe harbor for
smaller loans would allow it to direct its “audit
resources and focus its reviews on larger loans, where
the compliance effort may yield higher returns.”

 SBA will focus its audit and enforcement resources on a
comparatively small subset of PPP borrowers (appx. 1% of
borrowers) who account for a relatively large amount of
PPP loan appropriations (appx. 24% of total loan principal)
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 FAQ 46 does not clarify what types or amounts of other
available sources of capital/liquidity SBA would
consider relevant to its determination that a PPP loan
request was “unnecessary”
 Nor does FAQ 46 address what types of negative trends
in business or economic activity would sufficiently
justify a borrower’s need for a PPP loan
 Since these issues remain open, it is critical for larger
borrowers to create and retain thoughtful,
contemporaneous records in support of their “need”
certifications in preparation for potential SBA scrutiny
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 Late on May 15, SBA and Treasury released the PPP
Loan Forgiveness Application
 SBA announced that companion forgiveness-related rules and
guidance would be forthcoming

 The Application provides PPP borrowers with a
certain amount of new flexibility to plan and manage
toward maximizing their loan forgiveness
 However, the Application also requires additional
borrower certifications and imposes extensive
documentation submission and long-term document
retention requirements
12
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 Payroll Schedules: The Application accounts for the
fact that borrowers’ payroll dates are unlikely to align
precisely with their eight-week forgiveness periods
and gives borrowers some flexibility to ensure they
receive 56 days’ worth of payroll relief.
 Mortgage Interest / Rent / Utilities: Similarly, there
is an acknowledgment that mortgage interest, rent
and utilities may be incurred during the eight week
covered period but may not be paid until a regular
billing date after the covered period. The Application
provides some timing flexibility for these payments.
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 FTE Employee Calculations: The Application bases
full-time equivalent (FTE) employment on a 40-hour
work week (many borrowers had anticipated a 30hour standard).

 The Application also confirms that borrowers may
include “fractional” employees in their total FTE
employee calculations (i.e., an employee who works 20
hours/week would count as 0.5 FTEs).
 However, no individual may count for more than 1.0 FTE
(i.e., somebody who works 60 hours/week would still
count as only 1.0 FTE).
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 June 30 “Safe Harbor”: The Application does not
impose “tail” obligations on borrowers who rehire
employees/reinstate compensation levels by June 30.
 However, the application does seem to indicate that
employers must hire all the way back up to February 15 levels
to receive the benefit of this June 30 “safe harbor” (i.e., no
“partial credit” for partial rehiring under this “safe harbor”).

 Employee Reductions: Employees terminated for
cause will not count against a borrower’s FTE
reduction calculations, nor will employees who
turned down rehire offers, voluntarily resigned or
requested and received reduced working hours.
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 Certifications: The Application requires additional
certifications regarding the borrower’s forgiveness
request and the veracity of information provided,
among other things.
 As with the original PPP loan application certifications, these
forgiveness-related certifications, if falsely made, create the
potential for civil and/or criminal penalties.

 Further SBA Guidance: The Application states that
eligibility for loan forgiveness will be determined
based on SBA rules/guidance issued through the date
of the forgiveness application, suggesting SBA may
seek to apply some rules and guidance retroactively.
16
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 Documentation Submission/Retention
Requirements: The documentation requirements
(both for the initial submission of the Application and
ongoing record retention obligations) are extensive.
 A borrower must retain its entire PPP support file for at least
six years for potential review.

 Additional Information: SBA reserves the right to
request additional information and, if not provided,
may determine that a borrower was PPP-ineligible or
decline loan forgiveness on that basis.
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 SBA and Treasury have responded, at least in part, to
concerns raised by PPP borrowers and their advisors
regarding “need” certification uncertainties and
certain key loan forgiveness-related questions
 However, statements about enforcement priorities
(e.g., “yielding higher returns”) and documentation
submission and retention requirements strongly
suggest that SBA, Treasury and other enforcement
bodies will scrutinize forgiveness applications and
expect borrowers to be “audit-ready”
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616.831.1723
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https://resources.millerjohnson.com/
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