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Merry Christmas!
Your Gift of Coal: A Pay or Play
Penalty Assessment
By Tripp VanderWal; vanderwalt@millerjohnson.com; 616.831.1796
As J. Fred Coots sang, “He’s making a list,
he’s checking it twice; He’s gonna find out
who’s naughty [read paid] or nice [read
played].” On November 2, 2017, the IRS
quietly announced that beginning in late
2017, it will send applicable large employers
(ALEs) notices of proposed pay or play
penalties for the 2015 calendar year. This
announcement came via updated FAQs
which are available and can be found at
https://www.irs.gov/affordable-care-act/
employers/questions-and-answers-onemployer-shared-responsibility-provisionsunder-the-affordable-care-act (see FAQs
55-58).
As a reminder, an ALE is an employer that
had an average of at least 50 full-time
employees (including full-time equivalent
employees) in the previous calendar year.
So, for purposes of a pay or play penalty
assessment for the 2015 calendar year,
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an employer’s ALE status is determined
based on its average number of full-time
employees in the 2014 calendar year.

Proposed Assessment
Notice: Letter 226J
If you were a naughty ALE and receive a
proposed pay or play penalty notice, it will
come in the form of a Letter 226J. A sample
of Letter 226J is available at https://www.
irs.gov/pub/notices/ltr226j.pdf. The good
news is: the IRS only intends to send a
Letter 226J to ALEs on behalf of full-time
employees who received a premium tax
credit, and for which the ALE did not
report either an affordability safe harbor
(or other form of relief) in all boxes in row
16 of the employee’s 2015 Form 1095-C.
In other words, if none of an ALE’s 2015
Forms 1095-C contained any blanks in row
16, the ALE should not expect to receive a
Letter 226J.

Continued on next page.

The problem is—unlike Santa Claus—the IRS doesn’t
“check its list twice.” So, where Santa’s list may be free
from error, we would not be surprised if numerous ALEs
receive a Letter 226J in error, or the proposed pay or
pay penalty is incorrect.

Responding to Letter 226J
All ALEs that receive a Letter 226J must respond,
otherwise the IRS will formally assess the proposed pay
or play penalty. Time is of the essence because the ALE
only has 30 days from the date of the letter (not the day
the letter was received) to respond. When you factor in
delays associated with mailing, and routing the Letter
226J to the appropriate person within the ALE (as well
as holiday vacations), an ALE may have significantly
less than 30 days to formulate a response.
In the likely event that an ALE disagrees with the IRS’s
proposed pay or play penalty, the ALE must include in
its response: (1) a signed statement of why it disagrees
with the IRS; (2) any corrections to the 2015 Forms
1094-C or 1095-C; and (3) any other supporting
documentation. (The ALE should not file corrected
Forms 1094/5-C to fix these errors.)
After the IRS reviews an ALE’s response to Letter 226J,
it will respond using Letter 227. If the IRS agrees with
the ALE’s response, no further action is necessary
except to pay the agreed upon pay or play penalty
(if any). (Remember, the penalty is not tax deductible.)

On the other hand, if the IRS disagrees with the ALE’s
response, the ALE can request a “pre-assessment
conference” by filing a formal protest within 30 days
with the IRS Office of Appeals. If agreement cannot
be reached in Appeals, the ALE may further appeal
to the U.S. Tax Court. Alternatively, the ALE can pay
the penalty, file a claim for refund and, if that claim for
refund is denied (or not approved within six months),
the ALE can file a refund lawsuit in Federal District
Court or the Federal Court of Claims.

Next Steps
If you are an ALE, we recommend the following steps:
n

Now: Begin reviewing your 2015 Forms 1095-C to
determine if any contain blanks in row 16. Those
Forms 1095-C will potentially trigger a Letter 226J.
This is especially true if you used a third-party
vendor to complete your Form 1094/5-C reporting
process, as this may require cooperation from your
third-party vendor.

n

Upon Receipt of Letter 226J: Act quickly to
formulate a response. Make sure to include all
information required by the IRS and explained in
Letter 226J. An ALE may also consider involving
legal counsel at this stage. (Please feel free to
contact us.)

Continued on next page.

Miller Johnson’s Website
is a Good Resource
Our website is geared to provide the user with an enhanced experience. Since
launching a new design this year, it is easier to navigate and mobile device friendly.
You can still find a wealth of resources in the Health Care Reform practice area
on our website.
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n

Upon Receipt of Letter 227: If you didn’t contact
legal counsel upon the receipt of Letter 226J, you
should at this stage. While legal counsel is not
required to represent an ALE in a “pre-assessment
conference,” this conference begins a formal tax
controversy with the IRS, where procedure is both
complicated and important.

n

Don’t: Pout or cry because “Santa Claus is coming
to town!”

Until the Affordable Care Act (ACA) is repealed or
replaced, our health care reform team continues to
monitor announcements and changes. If you have any
questions about this article or any other issues related
to the ACA, please contact Tripp VanderWal or Mary
Bauman.

Contact us
If you have any questions about the article in this issue, please contact the author. If
you have any question on how any proposed heath care reform changes will impact
your organization, please feel free to contact Mary Bauman, chair of Miller Johnson’s
Health Care Reform Team, or another member of the team.
If you would like to reprint articles, schedule a speaker, or receive our newsletter and
alerts, please send an email to healthcarereformteam@millerjohnson.com.
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HEALTH CARE REFORM TEAM
These are some of the Miller Johnson attorneys available to answer your questions and provide assistance on
issues related to Health Care Reform (Patient Protection and Affordable Care Act and the Health Care and Education
Reconciliation Act):
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Mary V. Bauman, Chair
616.831.1704
baumanm@millerjohnson.com

William H. Fallon
616.831.1715
fallonw@millerjohnson.com

Lauretta K. Murphy
616.831.1733
murphyl@millerjohnson.com

Tripp W. Vander Wal
616.831.1796
vanderwalt@millerjohnson.com

Frank E. Berrodin
616.831.1769
berrodinf@millerjohnson.com

Jeffrey J. Fraser
616.831.1756
fraserj@millerjohnson.com

Nathan D. Plantinga
616.831.1773
plantingan@millerjohnson.com

Matthew L. Vicari
616.831.1762
vicarim@millerjohnson.com

p 269.226.2950
f 269.226.2951

James C. Bruinsma
616.831.1708
bruinsmaj@millerjohnson.com

Timothy C. Gutwald
616.831.1727
gutwaldt@millerjohnson.com

Mark E. Rizik
616.831.1744
rizikm@millerjohnson.com

Sarah K. Willey
269.226.2957
willeys@millerjohnson.com

www.millerjohnson.com

David M. Buday
269.226.2952
budayd@millerjohnson.com

Richard E. Hillary
616.831.1774
hillaryr@millerjohnson.com

Stephen R. Ryan
616.831.1746
ryans@millerjohnson.com

Tony Comden
616.831.1757
comdent@millerjohnson.com

Kenneth G. Hofman
616.831.1721
hofmank@millerjohnson.com

Christopher “C.J.” Schneider
616.831.1738
schneiderc@millerjohnson.com

Grand Rapids
p 616.831.1700
f 616.831.1701

Kalamazoo

If you received this from someone else and wish to receive your own copy, please send your name, company name
and e-mail address to healthcarereformteam@millerjohnson.com.

Miller Johnson is a member of Meritas, a global alliance of over 7,000 lawyers serving in more than 170 fullservice law firms across more than 70 countries. For direct access to locally-based legal expertise worldwide,
please visit the Meritas website at www.meritas.org.

U.S. News Media Group and Best Lawyers awarded Miller Johnson with high rankings for 34 practice areas
in Grand Rapids and 11 in Kalamazoo as part of their 2017 “Best Law Firms” report. Achieving a high ranking
is a special distinction that signals a unique combination of excellence and breadth of expertise according
to the report. Services ranked as Tier 1 include employee benefits, bankruptcy and creditor/debtor rights,
corporate law, labor and employment, mergers and acquisitions, banking and finance, commercial litigation,
mediation, real estate, tax law, trusts and estates, and family law.

This newsletter is a periodic publication of MILLER JOHNSON and should not be construed as legal advice or legal opinion on any specific facts or circumstances. The contents
are intended for general information purposes only, and you are urged to consult your lawyer concerning your own situation and any specific legal questions you may have. For further
information about these contents, please contact us.
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