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Several of the provisions of the new Health Care 
Reform law require group health plans to provide 
certain notices either to all participants or particular 
groups of participants for plan years beginning on 
or after September 23, 2010. The IRS, DOL and 
HHS have issued model language for some of the 
required notices. The model language is available  
on the DOL’s website, www.dol.gov/ebsa. Here is 
a summary of the required notices.

Special Enrollment 
Notice of Dependent 
Coverage for Children 
to Age 26
Health Care Reform requires group health plans that 
offer dependent coverage to make that coverage 
available to children of eligible employees to age 26. 
Notice must be provided to children who become 
eligible to participate in the plan as a result of this 
requirement. The notice must provide an eligible 
adult child an opportunity to enroll in the Plan 
that continues for at least 30 days. If the notice is 
provided along with open enrollment materials, this 
notice should be “prominent.” There is no guidance 
as to what this means, but setting off through 
placement, font, bolding, etc. is advisable. Further, if 
the plan is “grandfathered” (as defined under Health 
Care Reform), an employer may limit enrollment 
to those adult children who are ineligible for other 
employer-sponsored coverage (i.e., through their 
own employer or spouse’s) until the 2014 plan year. 

If an employer intends to impose this limitation, the 
notice should include a statement to that effect. Model 
notice language is available on the DOL website.

Special Enrollment Notice 
for Individuals Who 
Reached Lifetime Limit
Employers are prohibited from imposing a lifetime 
dollar limit on “essential health benefits” (as defined 
under Health Care Reform). Plan sponsors are 
required to provide a notice to individuals who 
previously lost coverage due to the plan’s existing 
lifetime limits regarding their right to reenroll in the 
plan. The notice must be provided no later than 
the first day of the plan year beginning on or after 
September 23, 2010 and must give individuals at 
least 30 days to enroll in the plan. For individuals 
who reenroll, coverage must be effective no later 
than the first day of the plan year. Model notice 
language is available on the DOL website. 

Notice Regarding 
Grandfathered Plan 
Status
Plans that were in effect prior to the enactment of 

Health Care Reform are exempt from some of the 
new insurance market reforms under Health Care 
Reform so long as they retain “grandfathered plan” 
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IRS Delays W-2 Reporting Requirement  
for Value of Health Insurance to 2012
by Susan H. Sherman; shermans@millerjohnson.com; 616.831.1782

Health Care Reform requires employers to report the aggregate 
value of employer-provided health insurance on employees’ 
Form W-2, starting with 2011. For more information on this 
requirement see our article “Start Planning for New W-2 
Reporting Requirement Now” from Miller Johnson’s Priority 
Read - Legal Update Fall 2010 issue.

But on October 12, 2010, the IRS issued Notice 2010-69, 
which delays the implementation of this requirement for one 
year. Reporting of these amounts will now first be required for 
W-2s issued for 2012. 

The IRS stated it delayed the requirement to give employers 
more time to update their payroll systems and procedures. It 
was also likely delayed because the IRS has not yet issued 
guidance regarding how the aggregate value of the coverage is 
to be calculated. 

The aggregate value of the coverage is supposed to be 
determined under rules similar to the rules used to calculate 

the COBRA premium for the coverage. 
The IRS is currently in the process of 
developing and issuing regulations 
regarding how to calculate the COBRA 
premium, and it makes little sense to 
implement the reporting requirement 
before the COBRA premium rules  
are issued. 

In conjunction with the Notice 2010-69, the IRS also issued 
a draft updated Form W-2 for 2011. The instructions to the 
draft form state that any employer wanting to report the value 
of health insurance on a 2011 Form W-2 can do so in Box 12, 
using Code DD. 

The IRS did promise to issue further guidance on this reporting 
requirement before the end of the year. We will continue to 
monitor this and other issues related to the implementation of 
Health Care Reform, and will update clients as necessary. 

Susan H. Sherman

status. One of the requirements to retain grandfathered plan 
status is including certain disclosures in SPDs and other plan 
materials provided to participants describing the plan’s benefits. 
The notice must state that the plan is grandfathered and must 
provide contact information for questions and complaints. 
Model notice language is available on the DOL website. 

Notice of Rescission  
of Coverage
Coverage may only be rescinded (i.e., retroactively revoked) 
due to fraud or intentional misrepresentation, or due to  
failure to pay premiums. A 30 day advance notice is now 
required before coverage can be rescinded. The regulatory 
agencies have not yet issued model language to be used  
for coverage rescissions.

Notice of Patient Protections
Plan sponsors of nongrandfathered plans are required to notify 
participants of their right to chose a primary care provider/
pediatrician (where designation is required) and to obtain OB/
GYN care without prior authorization. This notice must be 

included in the SPD or in a separate notice distributed along 
with the SPD. Model notice language is available on the  
DOL website. 

Notice of Internal Appeal/
External Review Procedures
Health Care Reform creates a series of new disclosure 
requirements related to new internal appeal and external 
review procedures applicable to nongrandfathered plans. 
These requirements will require nongrandfathered plans to 
modify the appeals language in plan documents and SPDs. 
Model language has not yet been released. However, model 
notices of adverse benefit determinations, internal appeal 
determinations, and external appeal determinations are 
available on the DOL website.

Other notices are scheduled to take effect in 2012 or later, 
such as an up to four-page summary of plan benefits in 
a prescribed format, a notice of material changes to that 
summary and a notice regarding individuals’ eligibility for the 
new state-based exchanges taking effect in 2014.

Required Participant Notices, continued from page 1
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New FAQs Clarify Rules Regarding Grandfathered  
Status and Coverage Rescissions 
by Mary V. Bauman; baumanm@millerjohnson.com; 616.831.1704

The IRS, DOL and HHS jointly issued a set of FAQs regarding 
Health Care Reform on October 11, 2010. The guidance 
provides helpful clarification regarding grandfathered status  
and coverage rescissions.

Grandfathered Status
 The current regulations provide that if a self-funded health 

plan becomes fully-insured or a fully-insured health plan 
switches to a new insurer, grandfathered status is lost.  
The FAQs reiterate previous guidance that the departments 
are reviewing this rule and will issue further guidance as 
to the circumstances a plan may change insurers without 
jeopardizing its grandfathered status.

 The current regulations prohibit a grandfathered plan from 
decreasing the employer’s contribution rate toward the 
premium by more than 5 percent after the date Health 
Care Reform was enacted on March 23, 2010. This 
rule applies on a tier-by-tier basis. Where an employer 
restructures its premium rates, the FAQs provide that any 
new tier should be compared to the corresponding prior 
tier. For example, if an employer had a single and family 
tier structure in effect on March 23, 2010 and changes to 
a single, double and family premium structure for 2011, the 
new double and family rates would need to be compared 
to the family rate as of March 23, 2010 for purposes of  
the requirement.

 If an employer charges different premiums based on 
participation in a wellness program, the different rates 
must be considered in evaluating whether the employer 
contribution rate decreases by more than 5 percent after 
March 23, 2010. 

 

 
 For example, if, as of March 23, 2010, the employer  

paid 90 percent of the cost of single coverage and for  
2011 changed its contribution rate to 87 percent of the 
cost of coverage for single employees participating in 
its wellness plan and 84 percent for employees who do 
not, the new premium structure would trigger a loss in 
grandfathered status because the non-participants in  
the wellness program would experience a more than 5 
percent decrease in the employer contribution rate for  
their coverage.

Coverage Rescissions
 Health Care Reform prohibits health plans from 

retroactively rescinding a participant’s coverage absent 
fraud or intentional misrepresentation. The FAQs clarify 
that if an employer reconciles its list of eligible employees 
on a monthly basis, it may retroactively terminate coverage 
back to the date of initial eligibility without violating this rule. 
Similarly, plans may retroactively terminate an ex-spouse’s 
coverage in the event of a divorce where the plan is not 
notified in advance.

Please contact the author or a member of our Health Care 
Reform Team if you have any questions regarding these  
new rules.

Mary V. Bauman
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These are some of the Miller Johnson attorneys available to answer your questions and provide 
assistance on issues related to health care reform (Patient Protection and Affordable Care Act and the 
Health Care and Education Affordability Reconciliation Act):

If you received this from someone else and wish to receive your own copy, please send your name,  
company name and e-mail address to healthcarereformteam@millerjohnson.com.

Miller Johnson’s Health Care Reform Team  
Is Sought After For Their Knowledge
Members of Miller Johnson’s Health Care Reform Team 
were interviewed or had articles which recently ran in these 
publications: Grand Rapids Business Journal, Business Review, 
Grand Rapids Legal News, and SHRM Online.

In the past month, members of Miller Johnson’s Health Care 
Reform Team had these relevant speaking engagements:

 Michigan Community Colleges Human Resource 
Association, “Health Care Reform Update,” Susan H. 
Sherman, October 6, 2010 in Bar Harbor, Michigan.

 Michigan Negotiators Association, “Federal Health Care 
Reform and PA 106 Update,” Mary V. Bauman, September 
30, 2010 in Shanty Creek, Michigan.

 National Association of Legal Secretaries (NALS) of 
Kalamazoo, “Health Care Reform: An Overview,” Susan H. 
Sherman, September 28, 2010 in Kalamazoo, Michigan.

 Institute of Management Accountants, Inc (IMA), “The 
Effect of Healthcare Reform on Your Business,” Mary V. 
Bauman, September 21, 2010 in Grand Rapids, Michigan.

If you would like to reprint articles, schedule a speaker, or 
receive our newsletter and alerts, please send an e-mail to 
healthcarereformteam@millerjohnson.com.


